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EXPERT REPORT OF KENNETH M. LEHN 

I. Qualifications  

1. I am the Samuel A. McCullough Professor of Finance in the 

Joseph M. Katz School of Business at the University of Pittsburgh.  I teach graduate level 

courses in finance, including courses on business valuation, corporate restructuring, and 

corporate governance.  I also am an affiliated professor of law at the University of 

Pittsburgh.  I have published more than forty scholarly papers, primarily in the field of 

corporate finance. 

2. I was chief economist of the Securities and Exchange Commission 

(“SEC”) from 1987 to 1991 and deputy chief economist of the SEC from 1984 to 1985.  

During my tenure at the SEC, my staff and I assisted the SEC’s division of enforcement 

and regional offices on dozens of matters involving alleged violations of U.S. securities 
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laws.  In most of these matters we were asked to offer opinions as to whether particular 

information was material.  Since leaving the SEC in 1991, I have been retained on many 

occasions by the SEC, the Department of Justice, and private parties to form opinions as 

to whether information is material. 

3. I received a B.A. in economics from Waynesburg College in 1975, 

an M.A. in economics from Miami University in 1976, and a Ph.D. in economics from 

Washington University in 1981.  My curriculum vitae, which lists my testimony during 

the past four years and my publications, is attached as Exhibit A.  It is my understanding 

that a fee examiner appointed in IndyMac’s bankruptcy case has determined that expert 

witnesses in this matter are not allowed to bill their time at a rate of more than $600 per 

hour.  Hence, although my normal billing rate is $950 per hour, I am being compensated 

at a rate of $600 per hour in this matter.  I also expect to receive compensation from 

Compass Lexecon for my work in this matter.  My compensation is not contingent on the 

outcome of this case. 
 
II. Introduction and Summary of Conclusions 

  4. IndyMac Bancorp, Inc. (“IndyMac” or the “Company” or the 

“Holding Company”) was a publicly traded holding company for IndyMac Bank, F.S.B. 

(“IndyMac Bank” or the “Bank”).1  IndyMac Bank was a thrift/mortgage bank, which 

was one of the largest mortgage lenders and mortgage servicers in the United States.2  As 

a thrift holding company, IndyMac was regulated by the Office of Thrift Supervision 

(“OTS”).3  IndyMac was adversely affected by the decline of the U.S. housing and 

                                                 
1. IndyMac Form 10-K for the fiscal year ended December 31, 2007 (the “2007 10-K”), at 3.  
2. Id. 
3. Id., at 8. 
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mortgage markets during 2007 and 2008.4  IndyMac failed on July 11, 2008 when the 

OTS closed IndyMac Bank and transferred its operations to the Federal Deposit 

Insurance Corporation (the “FDIC”).5  The Holding Company filed for Chapter 7 

bankruptcy on July 31, 2008.6 

  5. The Securities and Exchange Commission (“SEC”) has filed a 

complaint against IndyMac’s former Chief Executive Officer, Michael W. Perry, and 

IndyMac’s former Chief Financial Officer, A. Scott Keys (together, “Defendants”).7  The 

SEC alleges that in 2008 “Defendants knowingly or recklessly participated in IndyMac’s 

filing of false and misleading disclosures of its financial condition in Forms 10-K, 10-Q, 

and/or 8-K, as well as in offering documents for $100 million in stock sales.”8  

Specifically, the SEC claims that Defendants “participated in the filing of IndyMac’s 

periodic reports and stock offering disclosures that made false and materially misleading 

statements and omissions regarding:  (1) IndyMac’s liquidity; (2) IndyMac’s capital 

raising needs and activities; and (3) IndyMac Bank’s capital ratio, a key regulatory metric 

of a bank’s safety and soundness.”9   

6. The SEC alleges that IndyMac failed to disclose that it was selling 

stock pursuant to its Direct Stock Purchase Plan (“DSPP”) in order to “raise capital for 

the purpose of protecting IndyMac Bank’s capital ratio and paying preferred dividends.”10  

The SEC alleges that these DSPP stock sales were made following IndyMac’s statements 

in its 2007 earnings release on February 12, 2008 that:  (i) the Company “had finished the 
                                                 
4. Id., at 4. 
5. OTS press release, “OTS 08-029 – OTS Closes IndyMac Bank and Transfers Operations to FDIC,” 

July 11, 2008. 
6. IndyMac Form 8-K dated July 31, 2008, at 2. 
7. Complaint dated February 11, 2011 (the “Complaint”). 
8. Id., ¶ 5. 
9. Id. 
10. Id., ¶¶ 19-42. 
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quarter in a ‘solid overall financial position’ and had a ‘game plan’ that gave it a ‘realistic 

shot’ at a $13 million profit in 2008;” (ii) the Bank believes it “will continue to meet its 

‘well-capitalized’ minimum capital requirements in the foreseeable future;” and (iii) the 

Company’s “2008 plan does not rely on the capital markets for raising capital.”11  

Further, the SEC claims that the statement in the Company’s 2007 10-K filed on February 

29, 2008 that IndyMac “may be required to raise capital at terms that are materially 

adverse to shareholders” was false and misleading because as of February 26, 2008, 

IndyMac had already begun raising capital pursuant to the DSPP at prices that 

purportedly were “highly dilutive relative to book value.”12 

7. The SEC also alleges that IndyMac’s May 12, 2008 earnings 

release and Form 10-Q for the quarterly period ended March 31, 2008 (the “1Q08 10-Q”) 

were materially false and misleading.13  In particular, the SEC claims that these materials 

failed to disclose that IndyMac’s reported risk-based capital ratio of 10.26 percent 

remained above the “well-capitalized” threshold of ten percent because:  (1) an $18 

million contribution from the Holding Company to the Bank was purportedly 

“backdated” from May 9, 2008 to March 31, 2008, and (2) relief provided by the OTS 

allowed IndyMac to calculate the Bank’s risk-based capital ratio without “the 

requirement that subprime loans be double-risk weighted as compared to non-subprime 

loans.”14 

  8. I have been asked by counsel for Defendants to form an opinion as 

to whether the alleged misrepresentations and omissions regarding the DSPP and the 

                                                 
11. Id., ¶¶ 14-17. 
12. Id., ¶¶ 24-25. 
13. Id., ¶¶ 43-45. 
14. Id., ¶¶ 43-50. 
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Bank’s capital ratios materially affected IndyMac’s stock price.  I also have been asked to 

determine whether the Defendants’ trading in IndyMac stock provides a reliable basis to 

conclude that they intended to conceal material information from IndyMac’s 

shareholders.  In performing this work, I have received assistance from Compass 

Lexecon’s professional staff.  Exhibit B lists the materials I have considered in the 

preparation of this report.   

  9. Based on this review and analysis, as well as my background and 

expertise, I have reached the following principal conclusions: 

• The economic evidence does not provide a reliable basis to conclude that the 
alleged false and misleading statements and omissions materially affected 
IndyMac’s stock price. 

• Defendants’ trading behavior and public statements do not provide a reliable basis 
to conclude that the Defendants intended to conceal material information from 
IndyMac’s shareholders. 

I elaborate upon and provide the bases for these conclusions in the remainder of this 

report. 
 
III. The Economic Evidence Does Not Provide a Reliable Basis to Conclude That 

the Alleged False and Misleading Statements and Omissions Materially 
Affected IndyMac’s Stock Price  

 
A. Analysis of Materiality  

10.  It is my understanding that information is considered to be 

“material” if there is a “substantial likelihood” that a “reasonable investor” would have 

deemed the alleged misstatements to have “altered the ‘total mix’ of information.” 15  A 

direct way to test whether information is material is to examine the total mix of 

information available in the marketplace and then, if conditions allow, conduct an event 

                                                 
15. See Basic v. Levinson, 485 U.S. 224, 108 S.Ct. 978, 99 L.Ed. 2d 194 (1988) citing TSC Industries, Inc. 

v. Northway, Inc. 426 U.S. 438, 96 S.Ct. 2126, 48 L.Ed.2d 757 (1976). 
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study of a company’s stock price on the date or dates that the relevant information is 

released publicly.  Below I analyze the SEC’s claims regarding IndyMac’s DSPP and 

risk-based capital ratio disclosures by directly analyzing the extent to which the total mix 

of information was or was not altered by the alleged misstatements and, when conditions 

allow, by conducting an event study.   

B. IndyMac’s DSPP Disclosures 

11. The SEC alleges that IndyMac failed to disclose that the Company 

was selling stock pursuant to its DSPP “for the purpose of protecting IndyMac Bank’s 

capital ratio and paying preferred dividends,” which the SEC further claims “would have 

been material to reasonable investors, as they would have viewed IndyMac’s declining 

capital and liquidity levels… as important to their assessment of their risk of loss and the 

price they would be willing to pay for IndyMac’s common stock.”16  I find that there is 

no reliable basis to conclude that the alleged misstatements and omissions related to 

IndyMac’s DSPP materially affected IndyMac’s stock price. 

i. The Impact of Changes in Economic Conditions on IndyMac’s 
Business  

12. Market participants understood by no later than the end of 2007 

that:  (1) IndyMac was having significant difficulties as a result of the problems facing 

the housing and mortgage markets; (2) IndyMac Bank could fall below the “well-

capitalized” risk-based capital threshold; and (3) IndyMac could need to raise additional 

capital.  Exhibit C shows IndyMac’s stock price from January 1, 2007 through July 14, 

2008, the first trading day following the announcement that the Bank was closed by the 

OTS.  As can be seen on this graph, IndyMac’s stock price declined precipitously in 

                                                 
16. Complaint, ¶¶ 22 & 27. 
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2007, prior to any of the alleged misstatements, as a flood of negative factors related to 

the housing and mortgage markets damaged IndyMac’s mortgage lending business and 

consequently the Company’s stock price. 

13. Changes in home prices had a substantial negative effect on 

IndyMac and the rest of the mortgage industry.  Exhibit D graphs the S&P/Case-Shiller 

Home Price Index for composites of ten and twenty U.S. metropolitan regions.  The 

exhibit shows that home prices rose steadily from at least 2000, reached a peak in 2006 of 

more than double their 2000 value, and then fell sharply in 2007 and 2008.  Because 

mortgages are collateralized by their underlying homes, contemporaneous and expected 

future declines in home prices reduced the value of existing mortgages and increased the 

credit risk of new mortgages which, in turn, adversely affected the business of mortgage 

lenders and mortgage servicing companies, including IndyMac. 

  14. Market participants commented on how these declining home 

prices were negatively affecting the mortgage industry.  For example, Standard & Poor’s 

stated in a November 12, 2007 report titled “Housing Slump Weighs Down U.S. 

Mortgage Bank Earnings And Growth Prospects Heading Into 2008” that: 

Obstacles continue to mount for the mortgage banking sector, and 2008 
will be the most difficult mortgage cycle in the U.S. since the early 1990s. 
In fact, negative home price trends, the shutdown of the subprime 
mortgage market, and the continued weak state of the mortgage capital 
markets have left the U.S. mortgage banking industry adrift in uncharted 
waters.17  

15. Data on mortgage originations also reveal the difficulties facing 

the mortgage industry during 2007 and 2008.  Exhibit E graphs industry-wide non-

agency mortgage originations from 2005 through 2008.  The exhibit shows that non-

                                                 
17. Standard & Poor’s, “Housing Slump Weighs Down U.S. Mortgage Bank Earnings and Growth 

Prospects Heading Into 2008,” November 12, 2007. 
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agency mortgage originations did not change substantially between 2005 and 2006 and 

then fell sharply in 2007 and again in 2008. 

16. The crisis in the secondary mortgage market and the short-term 

debt markets also adversely affected IndyMac and the rest of the mortgage industry.  

Exhibit F shows that U.S. issuances of non-agency residential mortgage-backed securities 

declined substantially in the second half of 2007 and remained at only a fraction of prior 

levels throughout 2008.  In addition, credit availability in short-term debt markets 

tightened sharply in August 2007.  Indeed, in a speech on September 10, 2007, Federal 

Reserve Governor Frederic Mishkin stated: 

In mid-August, following several events that led investors to believe that 
credit risks might be larger and more pervasive than previously thought, 
the functioning of financial markets, including short-term and interbank 
funding markets, became increasingly impaired.  Notably, many asset-
backed commercial paper programs found rolling over their paper 
increasingly difficult.18 

Similarly, minutes from the September 18, 2007 meeting of the Federal Reserve Board’s 

Federal Open Market Committee state: 

In the days after the [August 7, 2007] FOMC meeting, financial market 
participants appeared to become more concerned about liquidity and 
counterparty credit risk. Unsecured bank funding markets showed signs of 
stress, including volatility in overnight lending rates, elevated term rates, 
and illiquidity in term funding markets… 

On August 17, the FOMC issued a statement noting that financial market 
conditions had deteriorated and that tighter credit conditions and increased 
uncertainty had the potential to restrain economic growth going forward...  

Short-term financial markets came under pressure over the intermeeting 
period [August 7, 2007 to September 18, 2007] amid heightened investor 
unease about exposures to subprime mortgages and to structured credit 
products more generally. Rates on asset-backed commercial paper and on 
low-rated unsecured commercial paper soared, and some issuers, 

                                                 
18. Governor Frederic S. Mishkin, “Outlook and Risks for the U.S. Economy,” speech delivered to the 

Money Marketeers of New York University, September 10, 2007. 
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particularly asset-backed commercial paper programs with investments in 
subprime mortgages, found it difficult to roll over maturing paper…19 

Conditions in the short-term debt markets worsened in late 2007 and into 2008 and 2009, 

and ultimately led to the failure, acquisition, or bailout of many large financial 

institutions such as AIG, Bear Stearns, Countrywide, Fannie Mae, Freddie Mac, Lehman 

Brothers, Merrill Lynch, Northern Rock, Wachovia, and Washington Mutual, among 

others.  

  17. Consequently, the stock prices of IndyMac and other firms in the 

mortgage industry declined substantially.  Exhibit G compares the value of $100 invested 

in IndyMac and other firms in the mortgage finance industry from 2005 through July 14, 

2008.20  The exhibit shows that the stock prices of IndyMac and other mortgage lenders 

followed similar downward trajectories, with each company’s stock price declining 

substantially starting in mid to late 2007.  There also was a large increase in the number 

of failed, closed or acquired companies in the mortgage industry.  Exhibit H shows that 

the number of failed, closed or acquired mortgage-related companies increased from 20 

in 2005 and 54 in 2006 to 219 in 2007 and 173 in 2008. 

  18. The impact of the housing and mortgage market crisis on IndyMac 

was disclosed at length in the Company’s public disclosures.  For example, IndyMac’s 

2007 Annual Shareholder Letter dated February 12, 2008 began as follows: 

Dear Shareholders: 
2007 was a terrible year for our industry, for IndyMac and for you, our 
owners.  The 4th quarter of 2007 marked the eighth quarter of the current 
housing downturn (as measured by housing’s contribution to GDP), 

                                                 
19. The Federal Reserve Board, Minutes of the Federal Open Market Committee, September 18, 2007 

available at http://www.federal reserve.gov/fomc/minutes/20070918.htm. 
20. July 14, 2008 was the first trading day following the announcement that IndyMac Bank was taken over 

by regulators.  The firms in Exhibit G (Countrywide Financial Corp., Downey Financial Corp., 
FirstFed Financial Corp., and Washington Mutual) are firms that were compared to IndyMac in an 
April 30, 2008 Lehman Brothers analyst report covering IndyMac because all four firms had large 
exposures to California mortgages and large exposure to subprime, Alt-A, option ARM, and second 
lien mortgages. 
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making it already the fourth worst housing downturn in modern times, and 
many now predict that, before it turns around, it is going to be the longest 
and deepest since the Great Depression.  Non-GSE mortgage lending (i.e., 
loans not sold to Fannie Mae and Freddie Mac or FHA/VA insured loans) 
has been devastated by the collapse of the private secondary market.  This 
collapse in late summer was caused by significantly worsening mortgage 
credit fundamentals and tremendous uncertainty and fear among investors 
about declining housing prices and future credit losses.  As a result of the 
housing bubble bursting, delinquencies and non-performing home loans 
increased rapidly in 2007.  Importantly, as I write this note nearly all 
housing industry participants ... from home builders and home buying and 
selling consumers, to lenders, to investors ... are pessimistic about the 
near-term outlook for the housing and mortgage markets, and, as often 
happens, market expectations can become self-fulfilling.21 

The Company’s February 12, 2008 earnings press release quoted Mr. Perry as follows: 

Consistent with nearly every other large financial institution in the 
mortgage lending and securitization business, as a result of the rapidly 
deteriorating housing and mortgage markets, we took major write-downs 
and established significant credit reserves and recognized a significant loss 
in the fourth quarter.22 

Similarly, the Company’s 2007 10-K stated: 

During 2007, there has been an unprecedented disruption in the U.S. 
mortgage market. Secondary markets for virtually every loan type other 
than GSE and government guaranteed loan has virtually ceased to exist. 
Numerous originators have failed and remaining lenders have dramatically 
tightened lending guidelines. 

This disruption has resulted in home prices declining in virtually all 
markets in the U.S. The combination of significantly reduced lending 
activity and declining home prices has contributed to increasing 
delinquencies and foreclosures nationally…. 

These market factors have had a dramatic impact on our business and 
results both from declining volumes and increased expectations of credit 
losses…. 

The continued severe disruption in the secondary market for loans and 
securities not sold to the GSEs has caused us to rapidly change our 
production business model from a primary focus on non-GSE mortgage 
banking to a model that now produces production that is 75%- 85% 
eligible for sale to the GSEs.23 

                                                 
21. IndyMac Form 8-K dated February 12, 2008, Exhibit 99.2, at 1. 
22. Id., Exhibit 99.1, at 1. 
23. 2007 10-K, at 4-5. 
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19. As a result of these adverse changes in economic conditions, it was 

well understood by market participants that IndyMac’s capital ratios could fall below 

regulatory “well-capitalized” thresholds and that the Company might need to raise 

additional capital.24  For example, IndyMac made the following disclosure on November 

6, 2007: 

The Bank’s regulatory capital compliance could be impacted, however, by 
a number of factors, such as changes to applicable regulations, adverse 
action by our regulators, changes in our mix of assets, interest rate 
fluctuations, loan loss provisions and credit losses, or significant changes 
in the economy in areas where we have most of our loans, or future 
disruptions in the secondary mortgage market.  Any of these factors could 
cause actual future results to vary from anticipated future results and 
consequently could have an adverse impact on the ability of the Bank to 
meet its future minimum capital requirements.25 

Similarly, IndyMac’s 2007 10-K stated: 

While we currently have regulatory capital ratios in excess of the “well 
capitalized” requirement and have implemented a plan to reduce our 
balance sheet and increase our capital ratios, there can be no assurance 
that we will not suffer material losses or that our plans to reduce the 
balance sheet will succeed.  In those circumstances, we may be required to 
seek additional regulatory capital to maintain our capital ratios at the “well 
capitalized” level.  Such capital raising could be at terms that are very 
dilutive to existing shareholders and there can be no assurance that any 
capital raising we undertake would be successful given the current level of 
disruption in financial markets.26 

20. Equity analysts covering IndyMac also discussed that the 

Company’s capital ratios could deteriorate further.  For example, on February 13, 2008, 

analysts from RBC Capital Markets wrote: 

Capital Adequacy in Question:  IMB’s Tier-1 capital ratio declined to 
6.24% in 4Q07 from 7.48% at 3Q07, and the risk-based capital ratio 
declined to 10.50% from 11.79%.  Credit write-downs in the quarter drove 
the decline in capital ratios, and further potential for credit erosion leaves 
us concerned that additional write-downs may leave IndyMac under-

                                                 
24. See infra ¶ 41 for further explanation of IndyMac’s capital ratios and these regulatory thresholds. 
25. IndyMac Form 10-Q for the quarterly period ended September 30, 2007 (the “3Q07 10-Q”), at 34. 
26. 2007 10-K, at 69. 
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capitalized in the eyes of regulators. …  The only solution we could 
envision to mediate a capital shortfall would be re-capitalization, which 
would not likely come at a cheap price for the company or shareholders.27 

As another example, a Keefe, Bruyette & Woods report dated February 13, 2008 stated: 

In our view, due to the large uncertainty surrounding asset quality and the 
sharply reduced profitability of a GSE oriented business model (our 
forecast ROAA in 2009 is only 0.31%), IMB shares should trade at 
approximately a 50% discount to book value.  The reason for the discount 
to book is the risk of IMB falling below regulatory required capital levels 
and because we cannot see the current business model creating returns 
above the company’s cost of capital.28 

ii. IndyMac’s DSPP 

21. In analyzing the total mix of information surrounding IndyMac’s 

DSPP disclosures, it is also relevant to consider the nature of IndyMac’s direct stock 

purchase program.  IndyMac described in its 2007 10-K that “[t]he Company has a direct 

stock purchase plan which offers investors the ability to purchase shares of our common 

stock directly over the Internet.  Investors interested in investing over $10,000 can also 

participate in the waiver program administered by Mellon Investor Services LLC.”29  The 

Company further disclosed in its DSPP prospectuses that: 

The plan is intended to provide both our existing shareholders and new 
investors with a simple, convenient and economical method to purchase 
shares of our common stock… The plan also provides us with an 
economical and flexible mechanism to raise equity capital through sales of 
our common stock.30 

IndyMac was authorized to sell, from time to time at the Company’s option, up to 10 

million common shares pursuant to the October 2007 DSPP Prospectus, the April 2008 

                                                 
27. RBC Capital Markets Equity Research, “IndyMac Bancorp (NYSE: IMB): Downgrading to 

Underperform: Further Credit Challenges Remain Ahead,” February 13, 2008, at 2. 
28. Keefe, Bruyette & Woods Equity Research, “IMB: IMB 4Q07: Raise Your Loss Expectations,” 

February 13, 2008, at 2. 
29. 2007 10-K, at 13. 
30. IndyMac Form 424(b)(3) dated October 11, 2007 (the “October 2007 DSPP Prospectus”), at 3; Form 

424(b)(3) dated April 3, 2008 (the “April 2008 DSPP Prospectus”), at 3; and Form 424(b)(3) dated 
May 2, 2008 (the May 2008 DSPP Prospectus”), at 3. 
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DSPP Prospectus, and the May 2008 DSPP Prospectus.31  The price of these stock sales 

was equal to “100% of the volume weighted average price… as reported in the New York 

Stock Exchange Composite Transactions listing on the investment date, less any discount 

IndyMac may decide to offer.”32  I understand these price discounts were typically in the 

range of one to two and one-half percent.33  IndyMac also disclosed that “[w]e intend to 

use the net proceeds from sales of common stock under the plan for general corporate 

purposes, including investment in our subsidiaries.”34   

22. It is commonly accepted in the corporate finance literature that 

raising equity at the market price for a company’s stock is not by itself dilutive to the 

market value of existing shareholders’ ownership interest in the company and, therefore, 

has no direct effect on a company’s stock price.35,36  To understand why this is the case, 

note that when a company sells stock at the current market price, the dollar amount raised 

                                                 
31. October 2007 DSPP Prospectus, cover page; April 2008 DSPP Prospectus, cover page; and May 2008 

DSPP Prospectus, cover page. 
32. October 2007 DSPP Prospectus, at 7; April 2008 DSPP Prospectus, at 7; and May 2008 DSPP 

Prospectus, at 7. 
33. See, e.g., IMB-CREUT-000238 – 000243, at 00242. 
34. October 2007 DSPP Prospectus, at 2; April 2008 DSPP Prospectus, at 2; and May 2008 DSPP 

Prospectus, at 2. 
35. See, e.g., J. Berk & P. DeMarzo, Corporate Finance, 2nd Ed. (Prentice Hall, 2011), at 469 (stating that, 

“Another often-heard fallacy is that issuing equity will dilute existing shareholders’ ownership, so debt 
financing should be used instead. By dilution, the proponents of this fallacy mean that if the firm issues 
new shares, the cash flows generated by the firm must be divided among a larger number of shares, 
thereby reducing the value of each individual share. The problem with this line of reasoning is that it 
ignores the fact that the cash raised by issuing new shares will increase the firm’s assets. … In general, 
as long as the firm sells the new shares of equity at a fair price, there will be no gain or loss to 
shareholders associated with the equity issue itself. The money taken in by the firm as a result of the 
share issue exactly offsets the dilution of the shares.”) 

36. Issuing equity can be dilutive relative to a company’s book value to the extent that some of the 
company’s assets have not been marked to market and are being carried on  a company’s accounting 
statements at a value that is different than their market value.  However, book value is an accounting 
measure that provides an inaccurate assessment of the actual value of the firm and therefore an 
inaccurate assessment of the real economic effects of dilution, if any.  See, e.g., id., at 25.  
Accordingly, the economic effect of issuing equity on a company’s share price cannot be assessed 
simply by comparing the issuance price of the share offering to the company’s book value. 
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by the company via the stock sales is identical to the value of the new ownership 

claims.37  Indeed, Smith (2003) states: 

The dilutive effects on EPS and ROE of new equity and convertible 
offerings are nothing more than accounting illusions; given that the 
security is fairly priced at issue, and that management expects to earn its 
cost of capital on the funds newly raised, there is no real economic 
dilution of value caused by a new equity offering.38 

23. Although issuing equity does not have a direct effect on a 

company’s stock price, it is possible that raising equity can have indirect effects, 

particularly when the increase in equity is large and/or atypical.  Indeed, it has been 

observed that share prices often fall in response to equity raising announcements.39  This 

empirical result can be explained if market participants interpret management’s decision 

to raise a substantial amount of capital as a negative signal about the future prospects of 

the firm.  In particular, investors may conclude from a company’s decision to sell equity 

that management believes the company’s stock price is overvalued relative to its intrinsic 

value.40  

  24. I understand that the Company’s 2007 10-K disclosure that it “may 

be required to raise capital at terms that are materially adverse to shareholders” did not 

refer to the DSPP but instead referred to the possibility of a large capital raising 

transaction, such as a recapitalization transaction, which would have required the 

issuance of large amounts of new stock, or a going-private transaction in which all 

                                                 
37. Id. 
38. C.W. Smith, Jr., “Raising Capital: Theory and Evidence,” The Revolution in Corporate Finance, Ed. 

J.M. Stern & D.H. Chew, Jr., 4th Ed. (Blackwell Publishing, 2003), Ch. 16. 
39. See e.g., S.A. Ross, R.W. Westerfield, & J. Jaffe, Corporate Finance, 9th Ed. (McGraw-Hill Irwin, 

2010), at 628-629 and J. Berk & P. DeMarzo, Corporate Finance, 2nd Ed. (Prentice Hall, 2011), at 
791-792. 

40. Id. 
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common shareholders would have lost all or nearly all of their equity in IndyMac.41  

These types of large capital increases are examples of transactions that could provide 

negative signals about the Company’s future prospects and therefore could be materially 

dilutive to current shareholders through a decline in the current stock price.  Indeed, 

analysts widely discussed this possibility.  RBC Capital Markets analysts noted on 

February 13, 2008 that “[t]he only solution we could envision to mediate a capital 

shortfall would be recapitalization, which would not come at a cheap price for the 

company or shareholders,” and Keefe, Bruyette & Woods analysts wrote on March 28, 

2008 that “[i]n our opinion, for the level of losses that we are projecting, IndyMac should 

raise minimum additional capital of $500 million.”42 

25. There is no reliable basis to believe that IndyMac’s DSPP stock 

sales would have these types of negative signaling effects.  First, the amount of equity 

IndyMac raised through its DSPP plan ($97 million from February 26, 2008 through May 

9, 2008)43 was small compared with the amounts considered by analysts (e.g., at least 

$500 million).  Furthermore, it was consistent with the amounts IndyMac had raised in 

the past through its DSPP program.  Indeed, IndyMac’s DSPP sales in 1Q08 were in line 

with or below its DSPP sales during the prior two quarters.  See Exhibit I.   

26. Second, the finance literature shows that issuing equity through a 

DSPP typically does not lead to a negative stock price reaction.  For example, Baker, 

Khan & Mukherjee (2002) find that: 

                                                 
41. Michael W. Perry’s Objections and Responses to Plaintiff Securities and Exchange Commission’s First 

Set of Interrogatories, at 43. 
42. RBC Capital Markets Equity Research, “IndyMac Bancorp (NYSE: IMB): Downgrading to 

Underperform: Further Credit Challenges Remain Ahead,” February 13, 2008, at 2 and Keefe, 
Bruyette & Woods Equity Research, “IMB: Erratum: Musing About Capital & IMB March Remittance 
Data Review,” March 28, 2008, at 2.  

43. IndyMac Form 8-K dated May 12, 2008, Exhibit 99.1, at 2. 
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In turn, the stock price reaction to sales of stock through a DSPP may 
differ from the negative impact on stock prices associated with the sale of 
new stock.  Based on the stock return behavior of firms offering DSPPs 
and a portfolio of matched control firms offering DRIPs without direct 
stock purchase, Steinbart and Swanson (1998) find no evidence that the 
decision to adopt a DSPP adversely affected investors.44 

27. Furthermore, the transaction costs associated with issuing equity 

pursuant to a DSPP are typically small.  These same authors note that: 

Companies, particularly those of small-to-midsize, can issue new shares or 
use treasury stock through DSPPs that cost much less than charged by 
investment bankers.  According to Scholes and Wolfson (1989), 
companies may be able to save as much as 5% of the amount of capital 
raised by dealing directly with investors.45 

Similarly, other sources have estimated typical underwriting fees for seasoned equity 

offerings of approximately five percent of total issuance proceeds.46,47  Since the one to 

two and one-half percent price discounts that IndyMac offered under its DSPP program 

(noted supra ¶ 21) were small compared to the cost of raising equity capital through other 

means, IndyMac’s DSPP provided the Company with a low cost means of raising equity 

capital.  

28. For these reasons, there is no reliable basis to expect that a further 

announcement by the Company in 2008 that it was raising equity pursuant to its DSPP 

would have had a material impact on IndyMac’s stock price. 

                                                 
44. H.K. Baker, W.A. Khan & T.K. Mukherjee, “Direct Investing: The Role of Stock Purchase Plans,” 11 

Financial Services Review (2002), 47-63.  See also, M.S. Scholes & M.A. Wolfson, “Decentralized 
Investment Banking: The Case of Discount Dividend-Reinvestment and Stock-Purchase Plans,” 23 
Journal of Financial Economics (1989), 7-35 (stating that, “The evidence in section 3 suggests that 
raising equity capital through a discount stock-purchase plan does not lower a firm’s stock price.”)  

45. Id. 
46. See J. Berk & P. DeMarzo, Corporate Finance, 2nd Ed. (Prentice Hall, 2011), at 793. 
47. IndyMac had one seasoned equity offering between 2000 and 2008 and paid 5.0% in underwriting 

discounts and commissions.  See IndyMac Form 424(b)(5) Prospectus Supplement, June 10, 2004, 
cover page. 
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iii. Event Study Analysis 

29. In addition to analyzing the total mix of information that was in the 

public domain during 2007 and 2008, I used event study analysis to examine whether 

IndyMac’s DSPP disclosures had material effects on IndyMac’s stock price.  As I 

demonstrate below, IndyMac’s DSPP disclosures were not associated with statistically 

significant declines in IndyMac’s stock price.  Hence, there is no reliable basis to 

conclude that the alleged false and misleading statements and omissions related to 

IndyMac’s DSPP plan had a material impact on IndyMac’s stock price. 

1. Event Study Methodologies 

30. Event study analysis is a statistical method commonly used in 

financial economics to estimate the relation between releases of new information and 

changes in a company’s security prices.48  Event study analysis takes into account the 

association between a company’s stock returns and the corresponding returns on market 

and/or industry indices on the relevant event dates.  This is typically done by using 

regression analysis to estimate the historical relation between a company’s stock returns 

and the corresponding returns on the market index and/or industry index.  Parameters 

from the regression model are then used along with the actual performance of the market 

index and/or industry index on the day in question to estimate an expected return.  The 

expected return is then subtracted from the actual return to estimate a residual return 

(sometimes referred to as an “abnormal return” or “market-adjusted return”) on the 

relevant event date. 

31. When performing event studies, it is conventional to test the “null 

hypothesis” that the residual return is zero against either the alternative hypothesis that 

                                                 
48. See, e.g., A.C. MacKinlay, “Event Studies in Economics and Finance,” XXXV Journal of Economic 

Literature (March 1997) 13-39. 
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the residual return is different from zero, or the alternative hypothesis that the residual 

has a particular sign (i.e., it is positive, or it is negative).49  If the null hypothesis cannot 

be rejected at conventional levels of significance, then the residual returns are not 

considered to be statistically significant, i.e., they are not considered to be significantly 

different from zero.  Under these circumstances, one cannot conclude that the observed 

residual on the relevant date is attributable to the firm-specific information released on 

that date. 

32. In event studies, the statistical significance of the residual returns 

typically is assessed by calculating a standardized measure of the size of the residual 

return known as a “t-statistic.”  A t-statistic with an absolute value of 1.96 or greater 

denotes statistical significance at the five percent level of significance (a conventional 

level at which such assessments are made) in a “two-tailed” test of statistical 

significance.50  In a two-tailed test, the null hypothesis is that the residual return is zero, 

and the alternative hypothesis is that the residual return is different from zero (i.e., either 

positive or negative).  A t-statistic with an absolute value of 1.65 or greater denotes 

statistical significance at the 5 percent level of significance in a “one-tailed” test of 

statistical significance.51  In a one-tailed test, the null hypothesis is that the residual return 

is zero, and the alternative hypothesis is that the residual return has a particular sign (e.g., 

it is positive). 

                                                 
49. See, e.g., John Y. Campbell, Andrew W. Lo, & A. Craig MacKinlay, The Econometrics of Financial 

Markets, (Princeton University Press, 1997), at 160-66; A. Craig MacKinlay, “Event Studies in 
Economics and Finance,” 35 Journal of Economic Literature (March 1997), 13-39; G. William 
Schwert, “Using Financial Data to Measure Effects of Regulation,” 24 Journal of Law and Economics 
(1981) 121-57; Daniel R. Fischel, “Use of Modern Finance Theory in Securities Fraud Cases Involving 
Actively Traded Securities,” 38 The Business Lawyer (1982), 1-20, at 19.  

50. See, e.g., W. Mendenhall, J.E. Reinmuth & R.J. Beaver, Statistics for Management and Economics 
(Duxbury Press, 1993), at 346-47. 

51. Id. 
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33. Estimating a market model requires the choice of an estimation 

period and a market index and/or an industry index.  As I explain below, IndyMac 

disclosed information regarding its DSPP between October 12, 2007 and May 12, 2008.  

Exhibit J shows that the volatility in IndyMac’s stock price returns increased substantially 

with the onset of the financial crisis in 2007.  In light of this increase in volatility, I 

estimate the event study from October 1, 2007 through May 31, 2008, i.e., over the 

period when IndyMac made the relevant DSPP disclosures but before the Bank was 

closed by the OTS.  

34. I tested various market and industry indices in order to determine 

the combination that provided the highest explanatory power for IndyMac’s stock price 

returns.52  In particular, for each market and industry index, I regressed IndyMac’s stock 

price returns on the corresponding returns on the market and industry indices over the 

period of October 1, 2007 through May 31, 2008.  I also included “dummy variables” 

(i.e., indicator variables) as independent variables for the days on which IndyMac made 

disclosures regarding its DSPP.  The inclusion of these dummy variables removes the 

effects of these days on key parameters estimated in the regression model.  The 

regression model in which the (i) CRSP NYSE/AMEX/NASDAQ Equal-Weighted Index 

returns and (ii) returns from a value-weighted industry index consisting of Countrywide 

                                                 
52. I analyzed the following market indices:  the Russell 1000 Index (to which IndyMac compared its 

performance, see IndyMac Bancorp Proxy Statement, March 23, 2007, at 1); the S&P 500 Index; and 
equal- and value-weighted versions of the CRSP NYSE/AMEX/NASDAQ, CRSP NYSE/AMEX and 
CRSP NYSE Return indices.  For industry indices, I analyzed the Russell 1000 Value Savings & Loan 
Industry Index; equal- and value-weighted indices consisting of Countrywide Financial Corp., Downey 
Financial Corp., FirstFed Financial Corp., and Washington Mutual (firms that were compared to 
IndyMac in an April 30, 2008 Lehman Brothers analyst report covering IndyMac); equal- and value-
weighted indices consisting of the firms in the KBW Mortgage Finance Index as of December 31, 
2007 (exclusive of IndyMac); and equal- and value-weighted indices of the ten largest mortgage 
originators in 2007 as reported by Inside Mortgage Finance excluding IndyMac and firms that were not 
publicly traded. 
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Financial Corp., Downey Financial Corp., FirstFed Financial Corp., and Washington 

Mutual served as independent variables had the highest adjusted R2 (i.e., the most 

explanatory power).  Hence, I used this regression model in my event study analysis. 

2. Event Study Results 

35. I have identified seven dates during the period of October 12, 2007 

through May 12, 2008 on which IndyMac made disclosures regarding its DSPP in press 

releases and SEC filings.  I analyzed changes in IndyMac’s stock price on the days that 

the disclosures were made.  In cases where the disclosures were made after the market 

closed, I analyzed changes in IndyMac’s stock price on the first trading day following 

these disclosures. 

36. Three of the seven dates I identified were days following the 

filings of IndyMac’s October 2007, April 2008, and May 2008 DSPP Prospectuses, in 

which IndyMac announced the possibility that it would raise equity capital pursuant to its 

DSPP.  Exhibit K presents the results of the event study analysis of IndyMac’s stock 

price returns for these three days.  The exhibit shows that IndyMac did not experience a 

statistically significant stock price decline on any of these days.  Accordingly, there is no 

reliable basis to conclude that these announcements materially affected IndyMac’s stock 

price. 

37. Exhibit L presents the event study results for the four other days 

during this period corresponding to IndyMac’s disclosures about its DSPP.  Each of these 

DSPP disclosures was made along with other news about the Company’s financial results 

or future prospects (i.e., as part of 10-K, 10-Q, or 8-K filings).  As a result, it is not 

possible using event study analysis alone to separate the effects of these DSPP related 

announcements from the effects of other news on IndyMac’s stock price on those days.  
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Nevertheless, the exhibit shows that on one of the days (May 1, 2008) there was a 

statistically significant increase in IndyMac’s stock price, on two of the days (November 

6, 2007 and May 12, 2008) there was not a statistically significant change in IndyMac’s 

stock price, and on one of the days (March 3, 2008) there was a statistically significant 

drop in IndyMac’s stock price.  Taken together, IndyMac’s cumulative residual return 

across these four dates is not statistically significant. 

38.  On May 1, 2008, the first trading day following IndyMac’s 

alleged first disclosure that it was raising capital through its DSPP during the first quarter 

of 2008, IndyMac’s stock price exhibited a large positive abnormal return of +19.9 

percent.  See Exhibit L.  Hence, IndyMac’s stock price increased substantially on the day 

on which the Company purportedly corrected the alleged false statements and omissions 

regarding its DSPP.  IndyMac disclosed other news on the same day, including positive 

information about its earnings.  Specifically, the Company stated that “it expects its first-

quarter loss will decline by 50% to 65% from fourth-quarter levels.”53  Although it is 

likely that this information accounts for the most or all of the increase in IndyMac’s stock 

price, there is no reliable basis to conclude that IndyMac’s stock price would have 

increased by even more on May 1, 2008 but for the alleged corrective disclosure related 

to the alleged misrepresentations involving its DSPP.  Indeed, a May 1, 2008 KBW 

analyst report states that KBW analysts were not surprised by IndyMac’s use of its DSPP 

and that they believe that IndyMac needs to raise much more capital:  

Recall that IMB had used the DSPP to issue shares in 3Q07.  We are not 
surprised by the reinstatement of the plan in 2008, and while we are 
constructive on IMB’s proactive approach to securing capital, we continue 
to believe, as we have written before, that IMB’s capital needs in the 

                                                 
53. “UPDATE: IndyMac Sees Decline In Loss; CFO Goes On Medical Leave,” Dow Jones Corporate 

Filings Alert, May 1, 2008, 8:28 AM. 
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current environment well exceed the $84 million the bank has raised thus 
far in 2008.54 

Accordingly, there is no reliable basis to conclude that the alleged disclosure on May 1, 

2008 of purportedly negative information about IndyMac’s DSPP materially affected 

IndyMac’s stock price.  

39. In addition, there is no basis to conclude that the stock price 

decline on March 3, 2008, the first trading day following the Company’s 2007 10-K 

filing and the only one of the seven dates with a negative and statistically significant 

return, was attributable to news related to IndyMac’s DSSP.  On that date, IndyMac also 

released delinquency and foreclosure data for January 2008 on its website, and Reuters 

reported that “IndyMac Bancorp Inc. shares tumbled on Monday after the large 

independent U.S. mortgage lender said delinquencies and foreclosures increased in 

January and home loan production fell.”55 

40. There is also no basis to conclude that news about IndyMac’s 

DSPP had a material effect on IndyMac’s stock price on November 6, 2007 or May 12, 

2008 (the other two dates shown in Exhibit L) because IndyMac’s stock price did not 

decline by a statistically significant amount on those days and because other, negative, 

information concerning IndyMac’s financial performance was released on those two 

days.  In particular, The Wall Street Journal explained that on November 6, 2007 

“IndyMac Bancorp Inc. posted a wider-than-expected third-quarter loss as surging bad 

loans forced the company to pump up credit reserves by 47%” and noted that “[t]he 

stock, which has lost about 70% of its value this year, fell 28 cents, or 2.2%, to 

                                                 
54. Keefe Bruyette and Woods Equity Research, “IMB:  Brief Update on 1Q08 for IMB; CFO Takes 

Leave of Absence,” May 1, 2008, at 1. 
55. “UPDATE 1- IndyMac sinks as foreclosures, delinquencies rise,” Reuters, March 3, 2008, 4:14 PM. 
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$12.49…”56  Similarly, The New York Times reported that on May 12, 2008 “IndyMac 

Bancorp swung to a loss in the first quarter as deteriorating credit markets forced the 

company, a mortgage lender, to lower the value of mortgage-backed securities.  It warned 

on Monday that is would not post a profitable quarter in 2008.”57  The article went on to 

note that “[s]hares of IndyMac fell 38 cents, about 11 percent, to $3.05.”58  
 

C. IndyMac’s Risk-Based Capital Ratio Disclosures 

41. The SEC claims that “IndyMac’s Q1 Form 10-Q, and Q1 Earnings 

8-K were false and misleading in that they failed to disclose that IndyMac Bank’s well-

capitalized status was based, in part, on the change in the method by which IndyMac 

calculated its capital ratio, so that it was no longer based on the double risk-weighting of 

subprime loan assets.”59  The SEC further asserts that IndyMac failed to disclose in these 

filings that IndyMac Bank’s risk-based capital ratio was above the well-capitalized 

threshold of ten percent in part because of “an $18 million capital contribution to 

IndyMac Bank made on May 9” that was purportedly “backdated” to March 31.60  Below 

I analyze the total mix of information surrounding these alleged omissions and find that 

there is no basis to conclude that these alleged omissions materially affected IndyMac’s 

stock price.  

i. IndyMac’s Capital Ratios 

42. As a thrift holding company, IndyMac and the Bank were subject 

to oversight by the OTS.61  Among other things, OTS regulations required the Bank to 

                                                 
56. “IndyMac Swings to Loss As Past-Due Loans Jump,” The Wall Street Journal, November 7, 2007. 
57. “IndyMac Posts Loss on Mortgage Troubles,” The New York Times, May 13, 2008. 
58. Id. 
59. Complaint, ¶ 48. 
60. Id., ¶¶ 45 & 49-50. 
61. 2007 10-K, at 8. 
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meet certain capital requirements.62  Specifically, to be considered “well-capitalized” 

under the OTS regulations, IndyMac Bank had to maintain a risk-based capital ratio of 

ten percent or greater, a Tier 1 risk-based capital ratio of six percent or greater, a Tier 1 

(core) capital ratio of five percent or greater, and a tangible capital ratio of two percent or 

greater.63  The well-capitalized classification is the highest classification established 

under the OTS regulations, followed by adequately capitalized, undercapitalized, 

significantly undercapitalized, and critically undercapitalized.64  Thrifts failing to meet at 

least the adequately capitalized requirements are required to take corrective actions and 

may be subject to other discretionary actions by the OTS.65  The SEC’s claims regarding 

the Bank’s reported capital ratios focus upon just one of the capital ratios reported by 

IndyMac – the risk-based capital ratio – so that ratio is the focus of the discussion below.   

ii. Subprime-Risk Weighting in IndyMac’s Risk-Based Capital Ratio 

43.  I understand that prior to the first quarter of 2008, when 

calculating its risk-based capital ratio, regulators required IndyMac Bank to assign 

double-risk weighting to some of its subprime assets as compared to non-subprime 

assets.66  I further understand that in February 2008, the OTS granted relief from this 

requirement on the basis that IndyMac held relatively limited amounts of subprime assets 

and had stopped originating new subprime loans.  The SEC alleges that IndyMac failed to 

disclose this change to the calculation of the Bank’s risk-based capital ratio in its first 

quarter 2008 earnings disclosures.67 

                                                 
62. Id., at 9. 
63. Id., at 9 & F-51. 
64. Id. 
65. Id., at 9. 
66. I understand that in early 2005, the OTS decided to eliminate the double risk-weighting requirement 

for subprime loans held-for-sale and aged under 90 days.  
67. Complaint, ¶ 48. 
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44. Contrary to the SEC’s claims, I find that IndyMac’s Forms 10-Q 

and 10-K filings did disclose whether the Bank’s risk-based capital ratio numbers were or 

were not based on double risk-weighting of subprime assets.  In particular, IndyMac’s 

3Q07 10-Q (and prior Forms 10-Q and 10-K) disclosed the Bank’s risk-based capital 

ratio on both a “pre-subprime risk-weighting” basis and “adjusted for additional subprime 

risk weighting.”68  In the Company’s 2007 10-K filing, IndyMac reported the Bank’s risk-

based capital ratio of 10.50 percent and included a footnote stating “[t]he risk-based 

capital ratio is calculated based on the regulatory standard risk weightings adjusted for 

the additional risk weightings for subprime loans.”69  The 2007 10-K elsewhere reports a 

higher risk-based capital ratio of 10.81 percent, which is compared to the “pre-subprime 

risk-weighting” figure from the prior period ending December 31, 2006.70  These risk-

based capital ratios of 10.50 percent and 10.81 percent, with and without subprime 

double risk-weighting respectively, are likewise reported in IndyMac’s February 12, 2008 

Form 8-K.71  IndyMac’s first quarter 10-Q, in turn, reports a risk-based capital ratio of 

10.26 percent, and presents that figure in a table comparing the 10.26 percent number as 

of March 31, 2008 to the pre-subprime risk-weighting capital ratios reported in prior 

periods’ filings.72  Moreover, the footnote in IndyMac’s 2007 10-K that stated “[t]he risk-

based capital ratio is … adjusted for the additional weightings for subprime loans” was 

not included in IndyMac’s 1Q08 10-Q, further confirming that the risk-based capital ratio 

was being reported without double risk-weighting for subprime assets.73  This manner of 

                                                 
68. See, e.g., 3Q07 10-Q, at 33. 
69. 2007 10-K, at 16-18. 
70. Compare id., at F-52 and IndyMac Form 10-K for the fiscal year ended December 31, 2006, at F-45. 
71. IndyMac Form 8-K dated February 12, 2008, at 33. 
72. For example, the 10.26 percent ratio as of March 31, 2008 is compared to the 10.81 percent pre-

subprime risk-weighting capital ratio as of December 31, 2007.  See 1Q08 10-Q, at 6-8. 
73. Id., and 2007 10-K, at 16-18. 
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presentation demonstrates that the Bank’s 10.26 percent risk-based capital ratio as of 

March 31, 2008 was reported on a “pre-subprime risk-weighting” basis.     

45. To further illustrate this point, Exhibit M, a table based solely on 

the Company’s Forms 10-Q and 10-K filings, shows IndyMac Bank’s risk-based capital 

ratios and whether each ratio was calculated with additional subprime risk-weighting, 

without additional subprime risk-weighting, or both, for each quarter from 2005 through 

the first quarter of 2008.  The exhibit demonstrates that the fact that the Bank’s reported 

first quarter 2008 risk-based capital ratio did not include double risk-weighting for 

subprime assets was disclosed in IndyMac’s public filings. 

46. Further, even if the SEC’s allegation that IndyMac failed to 

disclose that the Bank’s reported first quarter 2008 risk-based capital ratio did not include 

double risk-weighting for subprime assets were true, there is no reason to believe that this 

information would have been material to IndyMac’s stock price.  Regardless of the extent 

to which IndyMac did or did not disclose the double risk-weighting information, the 

Bank would have been classified as well-capitalized as of March 31, 2008 because the 

OTS determined whether the Bank was well-capitalized without regard to additional 

subprime risk-weighting.  So long as the Bank was considered well-capitalized by the 

OTS, there is no reason to believe that IndyMac’s stock price would have been materially 

impacted by further disclosures concerning the methodology used for determining the 

Bank’s risk-based capital ratio. 

iii. IndyMac’s $18 Million Contribution to the Bank 

47.  The SEC claims that Mr. Perry was informed in early May 2008 

that the Company’s auditors had identified $15.7 million of unrecorded profit and loss 

review differences that, if booked, would cause the Bank’s risk based capital ratio to fall 
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below 10 percent.74  The SEC further alleges that in order to maintain the Bank’s well-

capitalized status as of March 31, 2008, Mr. Perry authorized an $18 million contribution 

from the Holding Company to the Bank on May 9, 2008 that was booked as of March 31, 

2008.75 

48. For the same reasons discussed in ¶ 45 supra, there is no reliable 

basis to conclude that further disclosure regarding the Holding Company’s $18 million 

contribution to the Bank would have had a material impact on IndyMac’s stock price.  I 

understand that the OTS allowed IndyMac to book this $18 million transfer as of March 

31, 2008, and as a result, this $18 million contribution was reflected in the risk-based 

capital ratio reported by the Bank as of March 31, 2008.  Because this booking was 

allowed by the OTS in the Bank’s risk-based capital ratio calculations, there is no reason 

to believe that further disclosure of the nature of the contribution would have impacted 

IndyMac’s stock price.  So long as the Bank was considered well-capitalized by the OTS, 

there is no reason to believe that IndyMac’s stock price would have been materially 

impacted by disclosure of additional information regarding the specific OTS-approved 

capital ratio criteria. 

49. Furthermore, contrary to the SEC’s claims, even if the OTS had 

not allowed this $18 million contribution to be included in IndyMac’s calculation of the 

Bank’s risk-based capital ratio, IndyMac Bank’s risk-based capital ratio would have 

remained above the ten percent well-capitalized threshold.  Exhibit N shows that the 

Bank’s risk-based capital ratio as of March 31, 2008 would have fallen by only 0.10 

percent from 10.26 percent to 10.16 percent without the inclusion of this $18 million 

                                                 
74. Complaint, ¶ 49. 
75. Id. 
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contribution.  In fact, I understand that IndyMac Bank’s risk-based capital ratio would 

have remained above 10 percent even if the $18 million contribution were excluded from 

the Bank’s calculations and the full amount of the identified audit adjustments were 

included in the Bank’s calculations. 

iv. IndyMac’s Capital Ratio Forecasts 

50.  The SEC claims that “[o]n or about February 19, 2008, Keys 

informed Perry and other IndyMac executives that a significant one-day rise in interest 

rates caused IndyMac Bank’s forecasted capital ratio at March 31 to be right at or slightly 

under 10%.”76  I have reviewed IndyMac’s risk-based capital ratio forecasts made during 

the first quarter of 2008.  Exhibit O summarizes these forecasts.  As this exhibit shows, 

depending upon the forecast assumptions and capital ratio calculation assumptions, 

IndyMac’s forecasts ranged from as low as 8.28 percent to as high as 11.90 percent.  

IndyMac had a range of capital ratio forecasts because the Company’s risk-based capital 

ratio was highly sensitive to numerous factors affecting the business, including interest 

rates (as demonstrated by the SEC’s own claim) and the valuation of the Company’s 

Mortgage Servicing Rights (“MSRs”), among other reasons.77  Given the wide ranges and 

uncertainty in IndyMac’s forecasts, there is no reliable basis to conclude that IndyMac 

knew in mid-February that the Bank’s first quarter 2008 risk-based capital ratio would be 

“right at or slightly below 10%.”78  Moreover, the uncertainty regarding IndyMac Bank’s 

capital ratios was disclosed in its February 12, 2008 8-K: 

                                                 
76. Complaint, ¶ 19. 
77. Indeed, IndyMac’s 2007 10-K stated:  “The accumulation of MSRs is a large component of our 

strategy. … OTS regulations effectively impose higher capital requirements on the amount of MSRs 
that exceeds total Tier 1 capital. These higher capital requirements could result in lowered returns on 
our retained assets and could limit our ability to retain servicing assets and even cause our capital 
levels to decline significantly if the value of our MSRs grows.”  2007 10-K, at 77. 

78. Complaint, ¶ 19. 
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The Bank’s regulatory capital compliance could be impacted by a number 
of factors, such as changes to applicable regulations, adverse action by our 
regulators, changes in our mix of assets, decline in real estate values, 
interest rate fluctuations, loan loss provisions and credit losses, or 
significant changes in the economy in areas where we have most of our 
loans, or future disruptions in the secondary mortgage market.  Any of 
these factors could cause actual future results to vary from anticipated 
future results and consequently could have an adverse impact on the 
ability of the Bank to meet its future minimum capital requirements.79 

 
III. The Defendants’ Trading Behavior and Public Statements Do Not Provide a 

Reliable Basis to Conclude That the Defendants Intended to Conceal 
Material Information from IndyMac’s Shareholders  

51.  The economic evidence concerning the Defendants’ trading in 

IndyMac common stock and their negative public statements about conditions in the 

housing and credit markets and the resultant impact on IndyMac’s business does not 

provide a reliable basis to conclude that the Defendants intended to conceal material 

information from IndyMac’s shareholders. 

52. Neither Mr. Perry nor Mr. Keys sold any of their IndyMac 

common stock holdings between the time of the first alleged false and misleading 

statement on February 12, 2008 and July 14, 2008 the first trading day following the 

announcement that IndyMac Bank was seized by regulators.  See Exhibit P.  In fact, as 

the exhibit demonstrates, Mr. Perry spent over $2.6 million purchasing IndyMac common 

stock during this time period.  The exhibit also shows that both Mr. Perry and Mr. Keys 

lost virtually their entire investment in IndyMac common stock.  Mr. Perry’s and Mr. 

Keys’s stock and vested options were worth $69.7 million and $3.0 million, respectively, 

on December 31, 2006.80  Defendants lost virtually the entire value of that investment, as 

well as the value of their subsequent stock purchases, which were made at an aggregate 

                                                 
79. IndyMac Form 8-K dated February 12, 2008, at 33. 
80. IndyMac Bancorp Proxy Statement, March 23, 2007 at 11.  
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cost of over $4.2 million.81  Defendants would have had a financial incentive to sell their 

IndyMac holdings rather than purchase additional shares prior to the disclosure of the 

alleged missing information if Defendants had intended to conceal material information 

from IndyMac’s stockholders in an attempt to artificially inflate IndyMac’s stock price. 

53. Exhibit P also demonstrates that none of IndyMac’s other 

executive officers whose stock holdings were reported in IndyMac’s proxy statements 

sold any of their holdings of IndyMac stock between February 12, 2008 and July 14, 

2008.  In fact, IndyMac’s other executive officers spent over $1 million purchasing 

IndyMac common stock during this time period.  Holding on to and purchasing additional 

shares of IndyMac stock during this period would not have been in their financial interest 

if these officers had material negative information about IndyMac that the SEC alleges 

should have been disclosed. 

54. Additionally, Defendants made numerous negative statements 

during this same time period about the collapse of the housing and credit markets and the 

impact of those adverse changes in economic conditions on IndyMac’s business and 

future prospects.  Exhibit Q lists a selection of some of the negative statements made by 

Defendants or included in signed Company filings in 2008.  It would not have been in 

Mr. Perry’s and Mr. Keys’ financial interests to make these negative statements prior to 

selling their IndyMac stock holdings.  
  

                                                 
81. In addition to the $2.6 million investment Mr. Perry made after February 12, 2008, Mr. Perry invested 

$1.5 million in IndyMac common stock on March 23, 2007.  IndyMac Bancorp Form 4 for Michael W. 
Perry, March 24, 2007.  Mr. Keys bought over $100,000 in IndyMac stock in his 401(k) on April 2, 
2007.  IndyMac Bancorp Form 4 for A. Scott Keys, April 2, 2007.  
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Pittsburgh.  
 
Professor of Law, School of Law, University of Pittsburgh, September 1997-present. 
 
Director, Center for Research on Contracts and the Structure of Enterprise, University of 
Pittsburgh, 1991-2001. 
 
Chief Economist, U.S. Securities and Exchange Commission, June 1987-July 1991. 
 
Adjunct Professor of Law, Georgetown University, 1990-1991. 
 
Assistant Professor of Business and Public Policy, School of Business Administration, 
Washington University, 1981-1987. 
 
Research Associate, Center for the Study of American Business, Washington University, 1986-
1987. 
 
Visiting Assistant Professor of Economics, University of California, Los Angeles, 1986. 
 
Deputy Chief Economist, U.S. Securities and Exchange Commission,  1984-1985.  
 
Instructor of Economics, Miami University, 1976-1977. 
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Courses Taught 
 
Corporate Finance (MBA) 
Applied Corporate Finance (MBA) 
Valuation (MBA) 
Creating Value through Restructuring (MBA) 
Organization of Securities Markets (Undergraduate) 
Business and Public Policy (Undergraduate, MBA, Executive) 
Corporate Governance (Doctoral) 
Finance for Lawyers (Law) 
 
Teaching Awards 
 
MBA Teacher of the Year (Pittsburgh), nine times. 
MBA Teacher of the Year (Washington U.), 1987. 
Undergraduate Teacher of the Year (Washington U.), 1981. 
 
Publications 
 
Books 
 
Modernizing U.S. securities regulation: economic and legal perspectives, ed. with Robert W. 
Kamphuis, Jr., Homewood, Ill.: Business-One Irwin, 1993. 
 
Published Papers 
 
“Financing the business firm,” with Leonce Bargeron in The Oxford Handbook in Managerial 
Economics, edited by William Shughart and Christopher Thomas, Oxford University Press, 
forthcoming, 2012. 
 
“Sarbanes-Oxley and corporate risk-taking,” with Leonce Bargeron and Chad Zutter, Journal of 
Accounting and Economics, February 2010, 34-52. 
  
“Determinants of the size and structure of corporate boards: 1935-2000,” with Sukesh Patro and 
Mengxin Zhao, Financial Management, Winter 2009, 747-780.  Received Pearson/Prentice-Hall 
Award for second best paper published in Financial Management during 2008-2010. 
 
“The subprime crisis and systemic risk: evidence from U.S. securities markets,” with Leonce 
Bargeron and Mehmet Yalin, Globalization and Systemic Risk, edited by Douglas D. Evanoff, 
David S. Hoelscher, and George G. Kaufman, World Scientific Publishing, 2009, 299-312. 
    
“The CISG: perspectives from an economist,” The CISG and the business lawyer, edited by 
Ronald Brand, Harry Flechtner, and Mark Walter, Oxford University Press, 2007, 261-265. 
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“Governance indexes and valuation: which causes which?,” with Sukesh Patro and Mengxin 
Zhao, Journal of Corporate Finance 13 (December 2007), 907-928. 
 
 “The rise of the private equity market,” with Thomas Boulton and Steven Segal, New financial 
instruments and institutions: opportunities and policy challenges, edited by Yasuyuki Fuchita 
and Robert Litan, Brookings Institution Press, 2007, 141-161. 
 
“CEO turnover after acquisitions: are bad bidders fired?,” with Mengxin Zhao, Journal of 
Finance (August 2006), 1759-1811. 
 
“Corporate governance in the deregulated telecommunications industry,” Telecommunications 
Policy (May-June 2002), 225-242. 
 
“Growth opportunities and corporate debt policy: the case of the U.S. defense industry, 1980-
1995,” with Vidhan Goyal and Stanko Racic, Journal of Financial Economics (April 2002), 35-
59.  
 
“Decentralization, incentives, and value creation: the case of JLG Industries,” with Heidi E. 
Treml, Journal of Applied Corporate Finance (Fall 2000), 60-70.  Reprinted in Donald H. Chew 
and Stuart L. Gillan, Corporate governance at the crossroads, McGraw-Hill Irwin, 2005.    
 
“Workforce integration and the dissipation of value in mergers: the case of USAir’s acquisition 
of Piedmont Aviation,” with Stacey Kole, Mergers and productivity, edited by Steven Kaplan, 
National Bureau of Economic Research, University of Chicago Press, 2000, 239-279. 
 
“Comment on ‘Financial regulatory structure and the resolution of conflicting goals’ by Larry D. 
wall and Robert A. Eisenbeis,” Journal of Financial Services Research, (September/December 
1999), 247-248. 
  
“Some observations on Henry Manne’s contributions to financial economics,” Case Western 
Law Review, (Winter 1999), 263-268. 
 
“Deregulation and the adaptation of governance structures: the case of the U.S. airline industry,” 
with Stacey Kole, Journal of Financial Economics (April 1999), 79-118.  Won Second Jensen 
Prize for Corporate Finance and Organizations in 1999 JFE Best Paper Contest.  Reprinted in J. 
Harold Mulherin, Mergers and corporate governance, Edward Elgar Publishing, 2004.    
 
“The causes and consequences of accounting fraud,” with Mason Gerety, Managerial and 
Decision Economics (November-December 1997), 587-599. 
 
“Antitrust franchise relocation in professional sports: an economic analysis of the Raiders case,” 
with Michael Sykuta, Antitrust Bulletin (Fall 1997), 541-564. 
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“EVA, accounting profits, and CEO turnover,” with Anil Makhija, Journal of Applied Corporate 
Finance, (Summer 1997), 90-97. 
 
“Investor behavior in mass privatization: the case of the Czech voucher scheme,” with Archana 
Hingorani and Anil Makhija, Journal of Financial Economics (1997), 349-396.  Reprinted in 
Diane Denis and John McConnell, Governance: an international perspective, Edward Elgar 
Publishing Ltd., forthcoming 2005. 
 
“Deregulation, the evolution of governance structure, and survival,” with Stacey Kole, American 
Economic Review Papers and Proceedings (May 1997), 421-425. 
 
“EVA and MVA as performance measures and signals for strategic change,” with Anil Makhija, 
Strategy and Leadership (May/June 1996), 34-38. 
 
“The effect of entry in the local telephone market on the equity values of the Regional Bell 
Operating Companies,” with Kevin Green, Managerial and Decision Economics, (July--August 
1995), 469-477. 
 
“The SEC's Market 2000 Report,” with Corinne Bronfman and Robert A. Schwartz, 19 Journal 
of Corporation Law, 3 (Spring 1994), 523-551.  Modified versions are published in Financial 
Review (published by Ministry of Finance in Japan), Summer 1994, and “U.S. Securities Markets 
Regulation: Regulatory Structure,” in Benn Steil, ed., International financial market regulation, 
(New York: John Wiley and Sons), 1994, 37-74. 
 
“The market for marketplaces: reflections on the SEC's Market 2000 Report,” in Robert A. 
Schwartz, editor, Global equity markets: technological, competitive and regulatory challenges, 
Irwin Professional, 1994. 
 
“Regulation of going private transactions,” with Jeffry Davis in Modernizing U.S. securities 
regulation: economic and legal perspectives, Kenneth Lehn and Robert W. Kamphuis, Jr., eds., 
Homewood, Ill.: Business-One Irwin, 1993. 
 
“Information asymmetries, Rule 13e-3, and premiums in going private transactions,” with Jeffry 
Davis, 70 Washington University Law Quarterly, (l992), 587-6ll. 
 
“Contractual resolution of bondholder-stockholder conflicts in leveraged buyouts,” with Annette 
Poulsen, Journal of Law and Economics, (October l99l), 645-674.  Reprinted in Roberta 
Romano, Foundations of corporate law, Oxford University Press, 1993.   
 
“Institutional ownership of equity: effects on stock market liquidity and corporate long-term 
investments,” with Jonathan Jones and J. Harold Mulherin, in Arnold W. Sametz, ed., 
Institutional investors: challenges and responsibilities, (Homewood, Ill.: Dow-Jones Irwin), 
1991, 115-127. 
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“The case for indexing,” in The effect of index investment policies on corporate governance, 
1991 Annual Colloquium on Corporate Law and Social Policy, University of Toledo Law 
School, 1991. 
 
“Comment on 'Globalization of financial markets' by Clifford W. Smith, Jr.,” in Proceedings 
from Carnegie-Rochester Public Policy Conference, 1991. 
 
“Securities regulation during the Reagan Administration: corporate takeovers and the 1987 stock 
market crash,” with Jeffry Davis, in Anandi P. Sahu and Ronald L. Tracy, eds., The economic 
legacy of the Reagan years: euphoria or chaos?, (New York: Praeger Publishers), 1991, 129-
140. 
 
“Comment on 'The record of LBO performance' by William Long and David Ravenscraft,” in 
Arnold W. Sametz, ed., The battle for corporate control, (Homewood, Ill.: Dow-Jones Irwin), 
1991, 547-553. 
 
“The choice between dual class recapitalizations and going private transactions,” with Jeffry 
Netter and Annette Poulsen, 27 Journal of Financial Economics, (October 1990), 557-580. 
Reprinted in J. Harold Mulherin, Mergers and corporate governance, Edward Elgar Publishing, 
2004. 
  
“Do bad bidders become good targets?,” with Mark L. Mitchell, 98 Journal of Political 
Economy (April 1990), 372-398; reprinted, with some modifications, in 3 Journal of Applied 
Corporate Finance (Summer 1990), 60-69; Donald H. Chew, Jr., ed., The new corporate 
finance: where theory meets practice, New York: McGraw-Hill, 1993, 52-61; Michael J. 
Brennan, ed.,  Empirical corporate finance, Edward Elgar, 2000; and J. Harold Mulherin, 
Mergers and corporate governance, Edward Elgar Publishing, 2004.  
 
“The economics of event risk: the case of bondholders in leveraged buyouts,” with Annette 
Poulsen, 15 Journal of Corporation Law (Winter 1990), 199-217. 
 
 “The view from the SEC,” in Proceedings of the 1989 Annual Conference of the Garn Institute 
of Finance, University of Utah, 1990, 167-170. 
 
“Public policy towards corporate restructuring,” 25 Business Economics (April 1990), 26-31. 
  
“Commentary on 'An economic analysis of the Brady Report' by David Haddock,” in Gerald P. 
Dwyer, Jr. and Rik W. Hafer, eds., The stock market: bubbles, volatility, and chaos, (Boston, 
Mass.: Kluwer Academic Publishers), 1990, 197-201. 
 
“View from Washington on leveraged buyouts,” in Edward I. Altman, ed., The high yield debt 
market, (Homewood, Ill.: Dow-Jones Irwin), 1990, 154-160. 
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“Free cash flow and stockholder gains in going private transactions,” with Annette Poulsen, 44 
Journal of Finance (July 1989), 771-787. 
 
“Comment on 'The danger of regulatory overreaction to the October 1987 crash' by Lawrence 
Harris,” 7 Cornell Law Review (July 1989), 948-952. 
 
“Leveraged buyouts: wealth created or wealth redistributed?” with Annette Poulsen, in Murray 
L. Weidenbaum and Kenneth Chilton, eds.,  Public policy towards corporate takeovers (New 
Brunswick, N.J.: Transaction Publishers), 1988, 46-62. 
 
“Majority-minority relationships -- an economic perspective,” 13 Canada-U.S. Law Journal 
(1988), 135-141. 
 
“The economics of leveraged takeovers,” with David Blackwell and Wayne Marr, 65 
Washington University Law Quarterly (1987), 163-191. 
 
“The structure of corporate ownership: causes and consequences,” with Harold Demsetz, 93 
Journal of Political Economy (December 1985), 1155-1177. 
 
“Information asymmetries in baseball's free agent market,” Economic Inquiry (January 1984), 
37-44; reprinted in Brian Goff and Robert D. Tollison, eds., Sportometrics, Texas A&M 
University Press, 1990, 253-261. 
 
“Property rights, risk-sharing, and player disability in major league baseball,” 25 Journal of Law 
and Economics (October 1982), 343-356; reprinted in Brian Goff and Robert D. Tollison, eds.,  
Sportometrics, Texas A&M University Press, 1990, 35-58. 
 
Other Articles 
 
“Private insecurities,” The Wall Street Journal, February 15, 2006. 
 
“How to clean up after corporate scandals,” The Pittsburgh Post-Gazette, October 6, 2002.  
 
“Soaring labor costs may ground airline merger,” The Wall Street Journal, May 25, 2000, A26. 
  
“Some observations on the Shad-Johnson accord and SEC-CFTC jurisdiction disputes,” in 
Charles W. Smithson, Managing financial risk: a guide to derivative products, financial 
engineering, and value maximization, McGraw-Hill, 1998. 
 
“Hostile takeovers: some empirical observations,” Corporations, Securities and Antitrust News 
(Fall 1996), 1, 10-11. 
 
 “The lessons of Marriott,” The Wall Street Journal, March 11, 1993.  
 



 
 

7 

“A Coase for rejoicing,” The Wall Street Journal, October 17, 1991.  
  
“Agency evaluates bust-up takeovers,” with Mark Mitchell, National Law Journal (November 6, 
1989), S1, S3-S4; reprinted in the New York Law Journal (December 4, 1989). 
 
“Market correction of bad acquisitions,” with Mark Mitchell, 3 Institutional Investor: Global 
Capital Markets Forum (April 1989), 53. 
 
“Are takeovers hostile to economic performance?,” with John Pound and Gregg Jarrell, 
Regulation (September-October 1986). 
 
“Takeovers don't crimp long-term planning,” with Gregg Jarrell, The Wall Street Journal, May 
1, 1985. 
 
Expert Witness Testimony During Last Five Years 
 
City of Livonia Employees’ Retirement System, et al. vs. Wyeth et al., deposition testimony, 
New York, N.Y., February 2012. 
 
In Re Delphi Financial Group Shareholder Litigation, deposition testimony, Wilmington, 
Delaware, February 2012. 
 
Alaska Electrical Pension Fund et al. v. Pharmacia Corporation et al., deposition testimony, New 
York, N.Y., October 2011. 
 
Securities and Exchange Commission v. Rajnish Das and Stormy Dean, deposition testimony, 
Denver, Col., July 2011. 
 
Securities and Exchange Commission v. Lisa Berry, deposition testimony, San Francisco, Ca., 
May 2011. 
 
Joel Krieger, et al., v. Wesco Financial Corporation, et al, deposition testimony, New York, 
N.Y., April 2011. 
 
Silverman v. Motorola, deposition testimony, Washington, D.C., January 2011. 
 
NACCO Industries Inc., et al. v. Applica, et al., deposition testimony, New York, N.Y., 
December 2010. 
 
In Re Le-Nature’s Inc. Commercial Litigation, arbitration testimony, Pittsburgh, Pa., December 
2010. 
 
Securities and Exchange Commission v. Raj Sabhlok and Michael Pattison, trial testimony, San 
Francisco, Ca., September 2010. 
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Securities and Exchange Commission v. Angelo Mozilo, David Sambol and Eric Sieracki, 
deposition testimony, Chicago, Ill., July 2010. 
 
In Re Le-Nature’s Inc. Commercial Litigation, deposition testimony, New York, N.Y., June 
2010. 
 
In Re John Q. Hammons Shareholder Litigation, trial testimony, Georgetown, Del., June 2010. 
 
In Re John Q. Hammons Shareholder Litigation, deposition testimony, New York, N.Y., April 
2010. 
 
Securities and Exchange Commission v. Raj Sabhlok and Michael Pattison, deposition 
testimony, San Francisco, Ca., December 2009. 
 
LDK Solar Securities Litigation, deposition testimony, San Francisco, Ca., December 2009. 
 
Makor Issues & Rights Ltd. v. Tellabs, Incorporated, deposition testimony, Chicago, Ill., 
October 2009. 
 
Rogers et al. v. Baxter International, et al., deposition testimony, Chicago, Ill., September 2009. 
  
Mainstay High Yield Corporate Bond Fund v. Heartland Partners et al., deposition testimony, 
New York, N.Y., September 2009. 
 
In re Metropolitan Securities Litigation, deposition testimony, New York, N.Y., September 
2009. 
 
27001 Partnership, et al. v. BT Securities Corporation, et al., deposition testimony, New York, 
N.Y., August 2009. 
 
Securities and Exchange Commission v. Biovail Corporation et al., deposition testimony, New 
York, N.Y., July 2009. 
 
Silverman v. Motorola, et al., deposition testimony, Washington, D.C., June 2009. 
 
Brieger, et al. v. Tellabs, Inc. et al., trial testimony, Chicago, Ill., May 2009. 
 
DVI Securities Litigation, deposition testimony, Philadelphia, Pa., February 2009. 
 
Brieger, et al. v. Tellabs, Inc. et al., deposition testimony, Chicago, Ill., January 2009. 
 
Kingsway Financial Services, Inc., et al. v. PriceWaterhouseCoopers, et al., deposition 
testimony, New York, N.Y., January 2009. 
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Dollar General Corporation Securities Litigation, deposition testimony, New York, N.Y., 
October 2008. 
  
Dollar General Corporation Securities Litigation, deposition testimony, New York, N.Y., 
September 2008. 
 
Delphi ERISA Litigation, deposition testimony, Chicago, Ill., May 2008. 
 
Xcelera.com Securities Litigation, Daubert hearing to exclude the testimony of Scott Hakala, 
Boston, Mass., April 2008. 
 
Liberty Media Corporation, et al. v. Vivendi Universal S.A., et al., deposition testimony, New 
York, N.Y., April 2008. 
 
HealthSouth Corporation Stockholder Litigation, deposition testimony, New York, N.Y., April 
2008. 
 
Apollo Securities Litigation, trial testimony, Phoenix, Ariz., January 2008. 
 
Schering-Plough Securities Litigation, deposition testimony, Roseland, N.J., September 2007. 
 
Xcelera.com Securities Litigation, deposition testimony, Boston, Mass., August 2007. 
 
Omnicom Securities Litigation, deposition testimony, New York, N.Y., May 2007. 
 
Janet Baker, et al. v. Dexia, S.A. and Dexia Bank Belgium, deposition testimony, Pittsburgh, Pa., 
April 2007. 
 
Ohio Public Employees Retirement System, et al. v. Richard D. Parsons, et al., deposition 
testimony, New York, N.Y., March 2007. 
 
Cardinal Health Securities Litigation, mediation testimony, Dallas, Tx., March 2007. 
 
Apollo Securities Litigation, deposition testimony, Pittsburgh, Pa., February 2007. 
 
Garco Investments LLP, et al. v. Sprint Corporation, et al., deposition testimony, New York, 
N.Y., January 2007. 
 
Curtis v. Northern Life, deposition testimony, Pittsburgh, Pa., July 2006. 
 
Howard Yue v. New Focus, deposition testimony, San Francisco, Ca., June 2005. 
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Other Consulting 
 
Independent Distribution Consultant, Pilgrim Baxter & Associates (now Liberty Ridge Capital), 
2004-2010. 
 
Independent Distribution Consultant, Federated Investors, 2006-present. 
 
Independent Distribution Consultant, Hartford Financial, 2007-2009. 
 
Independent Distribution Consultant, Wachovia Corp., 2007-present. 
 
Independent Distribution Consultant, GAMCO, 2008-present. 
 
Board and Committee Memberships 
 
NASD ATC Advisory Committee, 2006-2007. 
Shadow Financial Regulatory Committee, 2003-2007. 
Allegheny Institute, 2005-present. 
Aristech Receivables, 1998-2001. 
Weirton Receivables, 1993-2001. 
Borden Receivables, 1994-1996. 
Carbide/Graphite Group Receivables, 1993-1996. 
Economic Advisory Board, The Nasdaq Stock Market, 1996-1998. 
Academic Advisory Council, Turnaround Management Association, 2000–present. 
Advisory Board, Mobot Inc., 2000. 
 
 
Journal Refereeing 
 
American Economic Review 
Economic Inquiry 
Economic Journal 
Financial Management 
Harvard Business School Press 
Irwin Publishing 
Journal of Accounting, Auditing and Finance 
Journal of Business 
Journal of Economics and Management Strategy 
Journal of Finance 
Journal of Financial Economics 
Journal of Financial and Quantitative Analysis 
Journal of Law and Economics 
Journal of Law, Economics, and Organization 
Journal of Managerial Accounting Research 
Journal of Political Economy 
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Management and Decision Economics 
National Science Foundation  
Quarterly Journal of Economics 
Rand Journal of Economics 
University of Chicago Press 
 
University Service 
 
Dean Search Committee for Katz School of Business, 2005-2006. 
Promotion and Tenure Committee, Katz Graduate School of Business, 2004-2006., 2008-present. 
Distinguished Faculty Committee, 2003-2005. 
Executive Committee, Katz Graduate School of Business, 1994-1995 (co-chair); 1998-2001 (co-
chair, 2000); 2008-present. 
Appeals Panel for Grievance over Denial of Tenure (chair), 1999. 
Steering Committee for University’s Reaccreditation with Middle States Association, 1999.  
Promotion and Tenure Committee, Katz Graduate School of Business, 1999-2001. 
Dean Search Committee for Katz Graduate School of Business, 1995. 
Internal Review Committee for Economics Department (chair), 1994. 
Faculty Appointment Committee, Katz Graduate School of Business, 1993-1994. 
MBA Curriculum Committee, Katz Graduate School of Business, 1993.   
Retirement Subcommittee, 1992-1993. 
Doctoral Policy Committee, Katz Graduate School of Business, 1991-1993; 2003-2005. 
 
Other Professional Service 
  
Founding Editor, Journal of Corporate Finance, 1992-2001. 
Associate Editor, Investment Management and Financial Innovations, 2004-2006. 
Associate Editor, Journal of Financial Research, 1999-2005. 
Associate Editor, The Financial Review, 1998-2003. 
Associate Editor, Asia-Pacific Journal of Accounting & Economics, 2000-2003. 
Associate Editor, International Journal of the Economics of Business Economics, 1994-present. 
Associate Editor, Pacific-Basin Finance Journal, 1992-1996. 
Editorial Board, Investment Management and Financial Innovations, 2004-2006. 
Advisory Board, Financial Economics Network, 1994-present. 
Advisory Board, Journal of Financial Abstracts, 1994-present. 
Advisory Board, Corporate, Securities, and Finance Law Abstracts, 1996-present. 
Advisory Board, The Financier, 1994-2003. 
Advisory Board, The Arbitrageur, 1998-2003. 
Program Committee, 1992, 1993 Pacific Basin Conferences.  
Program Committee, 1992 Western Finance Association Meetings. 
Program Committee, 1992, 1996, 2007 Financial Management Association Meetings. 
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Seminar Presentations 
 
Arizona State University, Boston College, California Polytechnic University, Columbia 
University, U.S. Department of Justice, Depaul University, Drexel University, Duquesne 
University, Federal Reserve Bank of New York, U.S. Federal Trade Commission, George Mason 
University, Georgetown University, Georgia Institute of Technology, Harvard University, 
Hofstra University, Indiana University, Massachusetts Institute of Technology, Michigan State 
University, Northeastern University, Northwestern University, Oberlin College, Ohio State 
University, Ohio University, Pennsylvania State University, Purdue University, U.S. Securities 
and Exchange Commission, Southern Methodist University, Texas A&M University, Tulane 
University, University of California (Los Angeles), University of California (Santa Barbara), 
University of Chicago, University of Delaware, University of Florida, University of Illinois, 
University of Kansas, University of Maryland, University of Michigan, University of Missouri, 
University of Missouri (St. Louis), University of North Carolina, University of Notre Dame, 
University of Oregon, University of Pennsylvania, University of Rhode Island, University of 
Rochester, University of South Carolina, University of Southern California, University of Texas, 
University of Texas (Dallas), University of Utah, University of Virginia, Washington University 
(St. Louis).  



Exhibit B



 

Materials Considered 

 

Pleadings 
 
Wells Submission on Behalf of Michael W. Perry, In The Matter of IndyMac Bancorp, Inc., June 1, 
2010 
 
Wells Submission on Behalf of A. Scott Keys, In The Matter of IndyMac Bancorp, Inc., May 28, 
2010 
 
Supplemental Wells Submission on Behalf of A. Scott Keys and Michael W. Perry, In The Matter 
of IndyMac Bancorp, Inc., October 1, 2010 
 
Complaint, Securities and Exchange Commission v. Michael W. Perry and A. Scott Keys, February 
11, 2011 
 
Answer and Affirmative Defenses of Defendant A. Scott, Keys, Securities and Exchange 
Commission v. Michael W. Perry and A. Scott Keys, April 15, 2011 
 
Michael W. Perry’s Answer to Complaint, Securities and Exchange Commission v. Michael W. 
Perry and A. Scott Keys, April 15, 2011 
 
Plaintiff Securities and Exchange Commission’s Responses to Defendant Michael W. Perry’s First 
Set of Interrogatories, October 31, 2011 
 
Michael W. Perry’s Objections and Responses to Plaintiff Securities and Exchange Commission’s 
First Set of Interrogatories, November 22, 2011  
 
Defendant A. Scott Keys’ Objections and Responses to Plaintiff Securities and Exchange 
Commission’s First Set of Interrogatories, November 22, 2011 
 
Plaintiff Securities and Exchange Commission’s Responses to Defendant A. Scott Keys’ First Set of 
Requests for Admission 
 
 
Deposition 
 
Deposition of Frederick Cannon, March 20, 2012 
 
 
Court Opinion 
 
Basic v. Levinson, 485 U.S. 224, 108 S.Ct. 978, 99 L.Ed. 2d 194 (1988) 
 



 

Declarations 
 
Declaration of Frederick Cannon, December 20, 2010 
 
Declaration of Bruce Harting, December 16, 2010 
 
 
Publications 
 
H.K. Baker, W.A. Khan & T.K. Mukherjee, “Direct Investing: The Role of Stock Purchase Plans,” 
11 Financial Services Review (2002), 47-63.   
 
J. Berk and P. DeMarzo, Corporate Finance, 2nd Ed. (Prentice Hall, 2011) 
 
John Y. Campbell, Andrew W. Lo, & A. Craig MacKinlay, The Econometrics of Financial Markets, 
(Princeton University Press, 1997) 
 
Daniel R. Fischel, “Use of Modern Finance Theory in Securities Fraud Cases Involving Actively 
Traded Securities,” 38 The Business Lawyer (1982), 1-20 
 
Craig MacKinlay, “Event Studies in Economics and Finance,” 35 Journal of Economic Literature 
(March 1997), 13-39 
 
J.E. Mendenhall, W. Reinmuth & R.J. Beaver, Statistics for Management and Economics (Duxbury 
Press, 1993 
 
S. A. Ross, R.W. Westerfield and J. Jaffe, Corporate Finance, 9th Ed. (McGraw-Hill Irwin, 2010) 
 
M.S. Scholes & M.A. Wolfson, “Decentralized Investment Banking: The Case of Discount 
Dividend-Reinvestment and Stock-Purchase Plans,” 23 Journal of Financial Economics (1989), 7-
35 
 
G. William Schwert, “Using Financial Data to Measure Effects of Regulation,” 24 Journal of Law 
and Economics (1981) 121-57 
 
C.W. Smith, Jr., “Raising Capital: Theory and Evidence,” The Revolution in Corporate Finance, 
Ed. J.M. Stern & D.H. Chew, Jr., 4th Ed. (Blackwell Publishing, 2003), Ch. 16. 
 
 
SEC Filings 
 
IndyMac Bancorp Forms 10-Q for 2005-2008 
 
IndyMac Bancorp Forms 10-K for 2005-2008 
 
IndyMac Bancorp Forms 4 



 

 
IndyMac Bancorp Form 424(b)(5) (DSPP Prospectus Supplement), June 10, 2004 
 
IndyMac Bancorp Form 424(b)(3) (DSPP Prospectus), October 11, 2007 
 
IndyMac Bancorp Form 8-K, January 15, 2008 
 
IndyMac Bancorp Form 8-K and exhibits, February 12, 2008 
 
IndyMac Bancorp Proxy Statement, March 24, 2008 
 
IndyMac Bancorp Form 424(b)(3) (DSPP Prospectus), April 3, 2008 
 
IndyMac Bancorp Form 8-K and exhibits, April 30, 2008 
 
IndyMac Bancorp Form 424(b)(3) (DSPP Prospectus), May 2, 2008 
 
IndyMac Bancorp Form 8-K and exhibits, May 12, 2008 
 
IndyMac Bancorp Form 8-K, July 8, 2008 
 
IndyMac Bancorp Form 8-K, July 31, 2008 
 
 
Analyst and Industry Reports 
 
Keefe Bruyette and Woods Equity Research, “IMB:  Brief Update on 1Q08 for IMB; CFO Takes 
Leave of Absence,” May 1, 2008 
 
Keefe, Bruyette & Woods Equity Research, “IMB: Erratum: Musing About Capital & IMB March 
Remittance Data Review,” March 28, 2008 
 
Keefe, Bruyette & Woods Equity Research, “IMB: IMB 4Q07: Raise Your Loss Expectations,” 
February 13, 2008 
 
Lehman Brothers, “Indy Mac Bancorp: 1Q08 Preview: Drilling Down on Credit,” April 30, 2008 
 
RBC Capital Markets Equity Research, “IndyMac Bankcorp (NYSE: IMB): Downgrading to 
Underperform: Further Credit Challenges Remain Ahead,” February 13, 2008 
 
Various other analyst reports on IndyMac Bancorp from Thomson Reuters 
 
Inside Mortgage Finance, The 2009 Mortage Market Statistical Annual 
 
Standard and Poor’s, “Housing Slump Weights Down U.S. Mortgage Bank Earnings and Growth 
Prospects Heading into 2008,”  November 12, 2007 



 

 
 
Press Releases and News Articles 
 
OTS Press Release, “OTS 08-029 – OTS Closes IndyMac Bank and Transfers Operations to FDIC,” 
July 11, 2008  
 
Various news articles from Bloomberg L.P. 
 
“IndyMac Bancorp Reports First Quarter Loss of $184.2 Million, ($2.27) Per Share,” Business 
Wire, May 12, 2008 
 
“IndyMac Posts Loss on Mortgage Troubles,” New York Times, May 13, 2008 
 
“IndyMac Reports January Loan Production Results, Credit Quality,” Bloomberg, March 2, 2008 
 
“IndyMac Swings to Loss As Past-Due Loans Jump,” The Wall Street Journal, November 7, 2007 
 
“UPDATE 1- IndyMac sinks as foreclosures, delinquencies rise,” Reuters, March 3, 2008 
 
“UPDATE: IndyMac Sees Decline in Loss; CFO Goes On Medical Leave,” Dow Jones Corporate 
Filings Alert, May 1, 2008 
 
Various other news articles from Factiva 
 
 
Data Sources 
 
Stock return and index return data from ©201109 CRSP®, Center for Research in Security Prices. 
Booth School of Business. www.chicagobooth.edu. The University of Chicago 
 
Index return data from Bloomberg L.P. 
 
Three-month implied volatility data from Bloomberg L.P. 
 
MortgageDaily.com 
 
S&P/Case-Schiller Home Price Index 
 
 
Other 
 
IMB-CREUT-0000238 – 0000243 
 
SEC Investigative Testimony Exhibits 553, 560, 561, 563, 566, 574, 580, 581, 594, 596, 598, 610, 
612, 635, and 656 



 

 
Governor Frederic S. Mishkin, “Outlook and Risks for the U.S. Economy,” speech delivered to the 
Money Marketeers of New York University, September 10, 2007 
 
IndyMac Bancorp 1Q 2008 Earnings Conference Call transcript, May 12, 2008 
 
Minutes of the Federal Open Market Committee, September 18, 2007, 
(http://www.federalreserve.gov/fomc/minutes/20070918.htm) 
 
All documents and materials cited in the report and exhibits 
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Quarter Amount
End ($ millions)

09/30/07 $74.2
12/31/07 $71.4
03/31/08 $39.0

04/01/08-05/09/08 $58.0

Source: IndyMac Bancorp SEC Filings.

IndyMac Bancorp Inc.
Common Stock Issuance through the IndyMac DSPP
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Actual Residual 
Date DSPP Disclosure Return Return t-Statistic

10/12/07 Prospectus filed authorizing sale of 10,000,000 shares through the DSPP. (10/11/07 4:47 PM) -2.39% -1.96% -0.28

04/04/08 Prospectus filed authorizing sale of 10,000,000 shares through the DSPP. (04/03/08 4:39 PM) 0.41% 7.24% 1.02

05/05/08 Prospectus filed authorizing sale of 10,000,000 shares through the DSPP. (05/02/08 5:18 PM) -10.60% -4.62% -0.66

Total -12.38% 0.28% 0.05

Notes: Residual returns are from the regression of IndyMac Bancorp's stock returns on the CRSP NYSE/AMEX/NASDAQ Equal-Weighted Return 
w/Dividends Index and a value-weighted industry index consisting of Countrywide Financial Corp., Downey Financial Corp., 
FirstFed Financial Corp., and Washington Mutual.
The market model was estimated over the period October 1, 2007 to May 31, 2008.

Sources: CRSP; www.secinfo.com; "Indy Mac Bancorp: 1Q08 Preview: Drilling Down on Credit," Lehman Brothers, April 30, 2008.

IndyMac Bancorp
Stock Price Reaction to DSPP Prospectus Filing Dates
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Actual Residual 
Date DSPP Disclosure Return Return t-Statistic

11/06/07 During the quarter ended September 30, 2007, IndyMac raised $74.2 million of capital by -2.19% -4.60% -0.66
issuing 3,467,493 shares common stock through the DSPP. (Form 10-Q 7:04 AM)

IndyMac Bancorp Inc. posted a wider-than-expected third-quarter loss as surging bad loans
forced the company to pump up credit reserves by 47%.  The lender also warned about a 
significant cut in its dividend if it continues to lose money this quarter.  The stock, which has 
lost about 70% of its value this year, fell 28 cents, or 2.2%, to $12.49 at 4 p.m. yesterday in New 
York Stock Exchange composite trading.  (Wall Street Journal 11/7/07)

03/03/08 The Company has a direct stock purchase plan which offers investors the ability to purchase -20.00% -14.71% -2.10
shares of our common stock directly over the Internet. Investors interested in investing 
over $10,000 can also participate in the waiver program administered by Mellon Investor 
Services LLC. For the year ended December 31, 2007, IndyMac issued 7,427,104 shares of
common stock at an average market price of $19.60 through the DSPP, as compared to the 
year ended December 31, 2006, for which IndyMac issued 3,532,360 shares of common stock 
at an average market price of $42.04 through the DSPP.  (Form 10-K, 2/29/08 4:47 PM)

IndyMac Reports January Loan Production Results, Credit Quality. (Bloomberg, 12:48 PM)

IndyMac Bancorp Inc shares tumbled on Monday after the large independent U.S.
mortgage lender said deliquencies and foreclosures increased in January and home
loan production fell. (Reuters News, 4:14 PM)

05/01/08 Indymac continues raising capital every day through its DSPP.  Since recommencing 22.15% 19.90% 2.84
the DSPP on February 26, it has raised $84 million in new capital including $45 million
in the first month of Q208 alone.  (Form 8-K, 4/30/08 9:55 PM)

IndyMac Bancorp said Thursday it expects its first-quarter loss will decline by 50% to 65%
from fourth-quarter levels.  Shares of the company were up 28%, at $4.17, in premarket trading
Thursday following the disclosure.  The company also reported that Chief Financial Officer
A. Scott Keys has taken a medical leave of absence.  (Dow Jones Corporate Filings Alert, 
8:28 AM)

05/12/08 DSPP purchases began on February 26.  (Press Release 7:00 AM; Form 10-Q, 7:02 AM) -10.79% -11.33% -1.62

IndyMac Bancorp swung to a loss in the first quarter as deteriorating credit markets forced
the company, a mortgage lender, to lower the value of mortgage-backed securities. It warned
on Monday that it would not post a profitable quarter in 2008.  ''We do not expect that
IndyMac will be able to return to overall profitability until the current decline in home prices
decelerates,'' its chief executive, Michael W. Perry, said in a statement.  Shares of IndyMac
fell 38 cents, about 11 percent, to $3.05.  (New York Times, 5/13/08)

IndyMac Bancorp
Stock Price Reaction to Other DSPP-Related Disclosures



Actual Residual 
Date DSPP Disclosure Return Return t-Statistic

IndyMac Bancorp
Stock Price Reaction to Other DSPP-Related Disclosures

Total -14.73% -13.49% -0.77

Notes: Residual returns are from the regression of IndyMac Bancorp's stock returns on the CRSP NYSE/AMEX/NASDAQ Equal-Weighted Return 
w/Dividends Index and a value-weighted industry index consisting of Countrywide Financial Corp., Downey Financial Corp.,
FirstFed Financial Corp., and Washington Mutual.
The market model was estimated over the period October 1, 2007 to May 31, 2008.
t-Statistics in bold exceed the absolute value of 1.65 which denotes statistical significance at the 95% level in a one-tailed test.

Sources: CRSP; Complaint; Perry Wells Submission; Bloomberg; Factiva; www.secinfo.com; "Indy Mac Bancorp: 1Q08 Preview: Drilling Down
on Credit," Lehman Brothers, April 30, 2008.
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Pre-Subprime  Adjusted for Additional 
Quarter Ended Risk-Weighting Subprime Risk-Weighting

03/31/06 11.45% 11.26%

06/30/06 12.06% 11.97%

09/30/06 11.70% 11.62%

12/31/06 11.77% 11.72%

03/31/07 11.37% 11.28%

06/30/07 12.24% 12.09%

09/30/07 12.01% 11.79%

12/31/07 10.81% 10.50%

03/31/08 10.26% * N/A

* Through 3Q07, IndyMac reported the Bank's risk-based capital ratio on both a "pre-subprime risk-weighting" basis and
"adjusted for additional subprime risk weighting."  See, e.g., IndyMac 3Q07 10-Q at 33.  IndyMac's 2007 10-K filing reported
the Bank's risk-based capital ratio of 10.50 percent and included a footnote stating "[t]he risk-based capital ratio is calculated
based on the regulatory standard risk weighting adjusted for the additional risk weightings for subprime loans."  2007 10-K at
16-18.  The 2007 10-K elsewhere reports a higher risk-based capital ratio of 10.81 percent, which is compared to pre-subprime
risk-weighting figures from prior periods.  2007 10-K at F-52.  These risk-based capital ratios of 10.50 percent and 10.81
percent pre- and post-subprime risk-weighting respectively are likewise reported in IndyMac's February 12, 2008 Form 8-K.
IndyMac Form 8-K dated February 12, 2008 at 33.  IndyMac's 1Q08 10-Q, in turn, reports a risk-based capital ratio of 10.26
percent, and presents that figure in a table comparing the 10.26 percent number as of March 31, 2008 to the pre-subprime risk-
weighting capital ratios for prior periods, e.g., the 10.26 percent ratio as of March 31, 2008 is compared to the 10.81 percent
pre-subprime risk-weighting capital ratio as of December 31, 2007.  See 1Q08 10-Q at 6-8.  Moreover, the footnote in
IndyMac's 2007 10-K that stated "[t]he risk-based capital ratio is … adjusted for the additional weightings for subprime loans" 
was not included in IndyMac's 1Q08 10-Q, further confirming that the risk-based capital ratio was being reported without
double-risk weighting for subprime assets.  1Q08 10-Q at 6-8.

Source: IndyMac Bancorp SEC Forms 10-Q and 10-K for the years 2005-2008.

IndyMac Bancorp Inc.
Total Risk-Based Capital Ratios
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After Removing $18M
As Reported Contribution

Total Risk-Based Capital Ratio 10.26% 10.16%

Threshold for "Well-Capitalized" Classification 10.00% 10.00%

Excess over "Well-Capitalized" Threshold (millions) $47.0 $29.0

Source: Indymac Bancorp 10-Q for the quarterly period ended March 31, 2008, at 31.

IndyMac Bank's Total Risk-Based Capital Ratio as of March 31, 2008
After Adjusting for $18 Million Contribution
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Total Risk-Based Capital Ratio
Forecast No OTS Assuming OTS Waivers on 1

Date Scenario Waivers Subprime MSR GVA Subprime + 
MSR + GVA

01/11/08 Projected Total Risk-Based Capital Ratio 11.11%

01/25/08 Projected Total Risk-Based Capital Ratio 10.95%

  02/20/08 - Base Case w/ Adjusted MSR Start Point (MSR Asset = $2.7b) 9.84% 10.13% 10.45% 10.39% 11.33%
02/21/08 MSR Shock +25bps on 10-Yr Swap Rate (MSR Asset = $2.8b) 9.44% 9.72% 10.40% 9.98% 11.26%

MSR Shock +50bps on 10-Yr Swap Rate  (MSR Asset = $2.9b) 9.10% 9.37% 10.35% 9.63% 11.20%
MSR Shock +100bps on 10-Yr Swap Rate (MSR Asset = $3.0b) 8.76% 9.02% 10.30% 9.29% 11.14%
MSR Shock -25bps on 10-Yr Swap Rate (MSR Asset = $2.6b) 10.29% 10.60% 10.51% 10.86% 11.41%
MSR Shock -50bps on 10-Yr Swap Rate (MSR Asset = $2.4b) 10.79% 11.12% 10.58% 11.37% 11.50%
MSR Shock -100bps on 10-Yr Swap Rate (MSR Asset = $2.3b) 11.30% 11.64% 10.65% 11.90% 11.59%

Base Case Capital Ratio plus Improvement Plan (9.82%) 2 10.92%

02/21/08 Base Case w/ Adjusted MSR Start Point (MSR Asset = $2.7b) 9.82% 10.12% 10.66% 10.38% 11.52%
   and 10-Yr Swap Rate as of 02/19/08 of 4.65%
Base Case w/ Adjusted MSR Start Point (MSR Asset = $2.7b) 10.15%
   and 10-Yr Swap Rate as of 02/21/08 of 4.47%
MSR Shock +25bps on 10-Yr Swap Rate (MSR Asset = $2.8b) 9.47% 9.77% 10.59% 10.03% 11.45%
MSR Shock +50bps on 10-Yr Swap Rate  (MSR Asset = $2.9b) 9.16% 9.46% 10.53% 9.72% 11.39%
MSR Shock +100bps on 10-Yr Swap Rate (MSR Asset = $3.0b) 8.86% 9.16% 10.47% 9.42% 11.33%
MSR Shock -25bps on 10-Yr Swap Rate (MSR Asset = $2.6b) 10.22% 10.52% 10.74% 10.78% 11.60%
MSR Shock -50bps on 10-Yr Swap Rate (MSR Asset = $2.4b) 10.65% 10.95% 10.83% 11.21% 11.69%
MSR Shock -100bps on 10-Yr Swap Rate (MSR Asset = $2.3b) 10.82% 11.12% 10.89% 11.40% 11.78%

Base Case Capital Ratio plus Improvement Plan (9.82%) 3 10.92%

  02/21/08 - Base Forecast (MSR Asset = $2.4b) 10.67%
02/26/08 Updated with preliminary January actuals (MSR Asset = $2.4b) 10.58% 10.86%

Increase MSR Asset by $100mm 10.27% 10.53%
Increase MSR Asset by $200mm 9.95% 10.21%
Increase MSR Asset by $300mm 9.64% 9.88%
Increase MSR Asset by $400mm 9.32% 9.56%
Increase MSR Asset by $500mm 9.01% 9.24%

IndyMac Bancorp, Inc.
1Q08 Total Risk-Based Capital Ratio Forecasts
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Total Risk-Based Capital Ratio
Forecast No OTS Assuming OTS Waivers on 1

Date Scenario Waivers Subprime MSR GVA Subprime + 
MSR + GVA

IndyMac Bancorp, Inc.
1Q08 Total Risk-Based Capital Ratio Forecasts

03/05/08 Base Case w/ Adjusted MSR Start Point (MSR Asset = $2.7b) 9.60% 9.90% 10.66% 10.16% 11.52%
MSR Shock +25bps on 10-Yr Swap Rate (MSR Asset = $2.8b) 9.23% 9.53% 10.59% 9.79% 11.45%
MSR Shock +50bps on 10-Yr Swap Rate  (MSR Asset = $2.9b) 8.91% 9.21% 10.53% 9.47% 11.39%
MSR Shock +100bps on 10-Yr Swap Rate (MSR Asset = $3.1b) 8.28% 8.58% 10.47% 8.84% 11.33%
MSR Shock -25bps on 10-Yr Swap Rate (MSR Asset = $2.6b) 9.94% 10.24% 10.74% 10.50% 11.60%
MSR Shock -50bps on 10-Yr Swap Rate (MSR Asset = $2.4b) 10.39% 10.69% 10.83% 10.95% 11.69%
MSR Shock -100bps on 10-Yr Swap Rate (MSR Asset = $2.3b) 10.82% 11.12% 10.89% 11.40% 11.78%

Including reductions of 1) Net Income ($78.6mm) and 2) Risk Weighted
Assets ($560,000) to eliminate double subprime risk-weighting
   Original Forecast - Updated (MSR Asset = $2.4b) 10.32%
   Base Case w/ Adjusted MSR Start Point (MSR Asset = $2.7b) 9.60%
   MSR Shock +25bps on 10-Yr Swap Rate (MSR Asset = $2.8b) 9.23%
   MSR Shock +50bps on 10-Yr Swap Rate  (MSR Asset = $2.9b) 8.91%
   MSR Shock +100bps on 10-Yr Swap Rate (MSR Asset = $3.1b) 8.28%

Including reductions of 1) Net Income ($78.6mm); 2) Risk Weighted
Assets ($560,000) to eliminate double subprime risk-weighting; and 
3) Disallowed Assets Deduction ($18mm); plus a $45 mm capital 
contribution from the Holding Company:
   Original Forecast - Updated (MSR Asset = $2.4b) 10.75%
   Base Case w/ Adjusted MSR Start Point (MSR Asset = $2.7b) 10.03%
   MSR Shock +25bps on 10-Yr Swap Rate (MSR Asset = $2.8b) 9.66%
   MSR Shock +50bps on 10-Yr Swap Rate  (MSR Asset = $2.9b) 9.34%
   MSR Shock +100bps on 10-Yr Swap Rate (MSR Asset = $3.1b) 8.71%

Assuming Original Q1 Base Case (Capital Ratio = 10.59%) and including 
reductions of: 1) $45mm due to spread widening on bonds and the 
adjustment to risk-weighted assets to eliminate the subprime risk-weighting;
and 2) Disallowed Assets Deduction ($18 mm):
   Original Forecast - Updated (MSR Asset = $2.4b) 11.00%
   Base Case w/ Adjusted MSR Start Point (MSR Asset = $2.7b) 10.28%
   MSR Shock +25bps on 10-Yr Swap Rate (MSR Asset = $2.8b) 9.91%
   MSR Shock +50bps on 10-Yr Swap Rate  (MSR Asset = $2.9b) 9.59%
   MSR Shock +100bps on 10-Yr Swap Rate (MSR Asset = $3.1b) 8.96%

Base Case Capital Ratio plus Improvement Plan (9.60%) 4 10.73%
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Total Risk-Based Capital Ratio
Forecast No OTS Assuming OTS Waivers on 1

Date Scenario Waivers Subprime MSR GVA Subprime + 
MSR + GVA

IndyMac Bancorp, Inc.
1Q08 Total Risk-Based Capital Ratio Forecasts

03/12/08 Projected Total Risk-Based Capital Ratio 9.43%
Assuming $50M 1Q08 Net Loss 10.46%
Assuming $75M 1Q08 Net Loss 10.33%
Assuming $100M 1Q08 Net Loss 10.21%
Assuming $50M 1Q08 Net Loss and $143M MSR Adjustment 9.72%
Assuming $75M 1Q08 Net Loss and $158M MSR Adjustment 9.52%
Assuming $100M 1Q08 Net Loss and $173M MSR Adjustment 9.31%

03/14/08 Projected Total Risk-Based Capital Ratio 9.21%
Assuming $50M 1Q08 Net Loss 10.44%
Assuming $75M 1Q08 Net Loss 10.33%
Assuming $50M 1Q08 Net Loss and $114M MSR Adjustment 9.85%
Assuming $75M 1Q08 Net Loss and $129M MSR Adjustment 9.66%
Assuming $50M 1Q08 Net Loss and $143M MSR Adjustment 9.70%
Assuming $75M 1Q08 Net Loss and $158M MSR Adjustment 9.51%

03/19/08 Projected Total Risk-Based Capital Ratio 9.26%
Assuming $50M 1Q08 Net Loss 10.43%
Assuming $75M 1Q08 Net Loss 10.31%
Assuming $100M 1Q08 Net Loss 10.20%
Assuming $50M 1Q08 Net Loss and $114M MSR Adjustment 9.84%
Assuming $75M 1Q08 Net Loss and $129M MSR Adjustment 9.65%
Assuming $100M 1Q08 Net Loss and $143M MSR Adjustment 9.46%
Assuming $50M 1Q08 Net Loss and $143M MSR Adjustment 9.69%
Assuming $75M 1Q08 Net Loss and $158M MSR Adjustment 9.50%
Assuming $100M 1Q08 Net Loss and $173M MSR Adjustment 9.31%

03/20/08 Base March Forecast (MSR Asset = $2.4b) 10.95%
MSR Shock +25bps on 10-Yr Swap Rate (MSR Asset = $2.5b) 10.62%
MSR Shock +50bps on 10-Yr Swap Rate  (MSR Asset = $2.6b) 10.33%
MSR Shock +100bps on 10-Yr Swap Rate (MSR Asset = $2.8b) 9.78%
MSR Shock -25bps on 10-Yr Swap Rate (MSR Asset = $2.3b) 11.08%
MSR Shock -50bps on 10-Yr Swap Rate (MSR Asset = $2.2b) 11.19%
MSR Shock -100bps on 10-Yr Swap Rate (MSR Asset = $1.9b) 11.40%
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Total Risk-Based Capital Ratio
Forecast No OTS Assuming OTS Waivers on 1

Date Scenario Waivers Subprime MSR GVA Subprime + 
MSR + GVA

IndyMac Bancorp, Inc.
1Q08 Total Risk-Based Capital Ratio Forecasts

03/21/08 Base March Forecast (MSR Asset = $2.4b) 10.95% 10.98%
MSR Shock +25bps on 10-Yr Swap Rate (MSR Asset = $2.5b) 10.62%
MSR Shock +50bps on 10-Yr Swap Rate  (MSR Asset = $2.6b) 10.33%
MSR Shock +100bps on 10-Yr Swap Rate (MSR Asset = $2.8b) 9.78%
MSR Shock -25bps on 10-Yr Swap Rate (MSR Asset = $2.3b) 11.08%
MSR Shock -50bps on 10-Yr Swap Rate (MSR Asset = $2.2b) 11.19%
MSR Shock -100bps on 10-Yr Swap Rate (MSR Asset = $1.9b) 11.40%

Range Across All Forecasts: 8.28% to 8.58% to 10.30% to 8.84% to 11.14% to
11.40% 11.64% 10.98% 11.90% 11.78%

Notes: 
1 The regulatory requirements affecting capital ratios consisted of: 1) risk weighting adjusted for the additional risk weightings for subprime loans; 2) holding capital on a dollar-fo
dollar basis against the portion of mortgage servicing rights (MSRs) that exceeded Tier 1 core capital; 3) excluding from Tier 2 capital the portion of allowance for loan losses (ALL) 
that exceeds the 1.25% of risk-weighted assets limitation.
2 Improvement Plan includes selling $128mm of MSRs (+0.37%), stripping $50mm of excess servicing and retaining as interest-only securities (+0.15%), reducing HFS loans by $500mm
through faster turn times (+0.14%), contributing $35mm of Holding Company cas[h] to Bank (+0.18%), and raising $50mm through the DSPP at Holding
Company and contributing to Bank (+0.25%).
3 Improvement Plan includes selling $128mm of MSRs (+0.38%), stripping $50mm of excess servicing and retaining as interest-only securities (+0.15%), reducing HFS loans by $500mm
through faster turn times (assumed gain of 50bps) (+0.13%), contributing $35mm of Holding Company cash to Bank (+0.26%), and raising $50mm through the DSPP at Holding
Company and contributing to Bank (+0.18%).
4 Improvement Plan includes selling $128mm of MSRs (+0.39%), stripping $50mm of excess servicing and retaining as interest-only securities (+0.15%), reducing HFS loans by $500mm
through faster turn times (assumed gain of 50bps) (+0.14%), contributing $35mm of Holding Company cash to Bank (+0.26%), and raising $50mm through the DSPP at Holding 
Company and contributing to Bank (+0.19%).

Sources: SEC Investigative Testimony Exhibits 553, 560, 561, 562, 566, 574, 580, 581, 594, 596, 598, 610, 612, 635, and 656.
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Name Num. Val. Num. Val. Num. Val. Num. Val. Num. Val.

A B C D E F G H I J K=I/(I+F) L=J-(B+D-
F+H)

Defendants
249,585 $1,896,849 329,041 $2,609,793 0 $0 0 $0 578,626 $69,435 100% ($4,437,207)

9,989 $75,916 0 $0 0 $0 0 $0 9,989 $1,199 100% ($74,718)
Other Officers [5]

107,460 $816,696 2,540 $20,244 0 $0 0 $0 110,000 $13,200 100% ($823,740)
37,909 $288,107 109,024 $864,757 0 $0 0 $0 146,933 $17,632 100% ($1,135,232)
14,258 $108,362 28,873 $229,018 0 $0 9,610 $50,933 52,742 $6,329 100% ($381,984)

Total 419,201 $3,185,930 469,478 $3,723,811 0 $0 9,610 $50,933 898,290 $107,795 100% ($6,852,880)

IMB Price: 2/11/08 $7.60
7/14/08 $0.12

Notes: [1]

[2]

[3]

[4]

[5]

Sources:  IndyMac Proxy Statement filed March 24, 2008; SEC Form 4 filings; CRSP.

Saleable Holdings and Value of Saleable Holdings do not reflect vested options.  Each individual held vested stock options during the period (Mr. Perry, 
2,578,178; Mr. Keys, 201,328; Mr. Wohl, 995,905; Mr. Abernathy, 296,665; and Mr. Sillman, 161,619), however none of these options were in-the-money 
during the period.
Reflects other "named executive officers as of December 31, 2007," (See Proxy at 59) except James R. Mahoney who ceased to be a Section 16 Officer as of 
December 31, 2007 but was included in the proxy as a sixth named executive officer pursuant to SEC guidelines.

Shares Held [1] Shares Sold
Restricted Shares 

Vesting [3]Shares Purchased [2]

Shares Held as of February 11, 2008 includes common stock held directly, shares acquired under IndyMac Bancorp's 401(k) Plan, and vested and unvested 
shares purchased via deferred compensation plans.  For Mr. Sillman, includes the same for his spouse.  Does not include unvested shares of restricted stock 
grants--4,159 for Mr. Keys, 6,879 for Mr. Abernathy, and 28,593 for Mr. Sillman (including 9,610 shares vesting during the period).
Shares Purchased includes common shares purchased on the open market and held directly, as well as shares that the individuals elected to have purchased on 
the open market by the Company's deferred compensation plan trustee on February 15, 2008. Additionally, figures include 53 shares purchased by Mr. Perry 
under IndyMac Bancorp's 401(k) Plan sometime between February 15, 2008 and February 29, 2008, valued at the minimum closing stock price during that 
period.
Restricted Shares Vesting reflects 4,981 shares held by Mr. Sillman directly and 4,629 shares held by Mr. Sillman's spouse.  These shares, granted in 2005, 
vested on 3/15/2008, and are valued as of that day.

Perry, Michael W.
Keys, A. Scott

Wohl, Richard H.
Abernathy, S. Blair
Sillman, Frank M.

Holdings and Transactions by Defendants and Other Executive Officers
IndyMac Bancorp, Inc.

February 12, 2008 - July 14, 2008

As of February 11, 2008 February 12, 2008 - July 14, 2008 As of July 14, 2008
Holdings 

Retained as a 
Percentage of 

Saleable 
Holdings [4]

Change In 
Value of 
Saleable 

Holdings [4]
Shares Held
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Negative Statements in 2008 by Defendants or in Signed Company Filings 
 
 
IndyMac Form 8-K, Email to Employees from Michael W. Perry    January 15, 2008 
 
The private secondary market remains virtually frozen, and the market suffered another setback 
in November, as the GSEs reported large losses and indicated that they are capital- constrained, 
with the result that they had to further tighten their own guidelines. 
 
What we see happening in our industry today is the direct result of our capitalist, market- based, 
free enterprise system, where resources (people, capital, etc.) are constantly being redeployed 
from industry to industry, often in an abrupt and gut- wrenching way. The bottom line is that 
there have been too many resources deployed to the housing and mortgage markets for too long, 
and the markets are forcing these human and capital resources to be abruptly redeployed to other 
industries. In this "survival of the fittest" system, which I believe ultimately produces the 
healthiest overall economic environment, the bottom performing real estate and mortgage 
professionals are having a tough time staying in the business, and most are realizing that they 
have to find different careers. Unfortunately, I don't think this process is entirely finished at 
Indymac, and I anticipate further cutbacks in the range of 500 to 1,000 of our global workforce 
primarily throughout the first half of this year, as we close offices and activities that can't quickly 
return to profitability and further automate our business and continue to drive down our costs to 
remain competitive under our new production model. 
 
 
IndyMac Form 8-K, Annual Shareholder Letter from  
Michael W. Perry February 12, 2008 
 
2007 was a terrible year for our industry, for Indymac and for you, our owners. The 4th quarter 
of 2007 marked the eighth quarter of the current housing downturn (as measured by housing's 
contribution to GDP), making it already the fourth worst housing downturn in modern times, and 
many now predict that, before it turns around, it is going to be the longest and deepest since the 
Great Depression. Non- GSE mortgage lending (i.e., loans not sold to Fannie Mae and Freddie 
Mac or FHA/VA insured loans) has been devastated by the collapse of the private secondary 
market. This collapse in late summer was caused by significantly worsening mortgage credit 
fundamentals and tremendous uncertainty and fear among investors about declining housing 
prices and future credit losses. As a result of the housing bubble bursting, delinquencies and non- 
performing home loans increased rapidly in 2007. Importantly, as I write this note nearly all 
housing industry participants ... from home builders and home buying and selling consumers, to 
lenders, to investors ... are pessimistic about the near- term outlook for the housing and mortgage 
markets, and, as often happens, market expectations can become self- fulfilling. 
 
The magnitude and rapidity of the deterioration of the housing and mortgage markets was 
disturbing and shocking to almost everyone, including Indymac, other financial institutions and 
our government. 
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IndyMac 4Q 2007 Earnings Conference Call February 12, 2008 
 
Michael Perry:  Clearly, all of us at IndyMac are disappointed with our results. A loss of $615 
million for the year. This annual loss is the first in IndyMac's 23-year history. The main driver of 
this significant loss is that we took credit provisions of $1.45 billion in 2007. By far, larger than 
we have taken in our entire history as a public company. 
 
 
IndyMac Form 8-K, Press Release February 12, 2008 
 
“Consistent with nearly every other large financial institution in the mortgage lending and 
securitization business, as a result of the rapidly deteriorating housing and mortgage markets, we 
took major write- downs and established significant credit reserves and recognized a significant 
loss in the fourth quarter,” stated Michael W. Perry, IndyMac’s Chairman and CEO. 
 
 
IndyMac 2007 Form 10-K, Management’s Discussion and Analysis February 29, 2008 
 
The U.S. mortgage industry experienced unprecedented disruption in 2007. A combination of 
credit tightening and softening real estate prices throughout the U.S. has resulted in an industry- 
wide increase in delinquencies and foreclosures. Many mortgage lenders were forced to sell 
loans and securities at distressed prices, and many that were not depository institutions collapsed 
or were severely affected. As a result of this disruption, Indymac has made significant changes in 
its business model. We are currently expecting to originate a significant portion of our loans for 
sale to the GSEs as that market remains the only reliable secondary market, at present. 
 
2007 was also severely impacted by worsening credit conditions as home prices and home sales 
declined. This has led to a significant increase in delinquencies in many products, particularly in 
higher loan- to- value (“LTV”) first and second lien loans and builder construction loans. As a 
result of the significantly worsening trends in home prices and loan delinquencies, we recorded 
significant charges, principally related to credit risk in our HFI portfolio, builder construction 
portfolio, and consumer construction portfolio. In addition, we recorded significant valuation 
adjustments in our loans held for sale, investment and non-investment grade securities and in 
residual securities. Finally, delinquency and repurchase demand trends, predominantly in our 
higher CLTV/LTV loan products, increased significantly. 
 
As a result of these changes, virtually all of our operating segments... reported material losses in 
2007. For the year ended December 31, 2007, Indymac had a consolidated net loss of $614.8 
million. 
 
The significant disruption in credit and housing markets that occurred during 2007 had a 
materially negative impact on our production results. These disruptions have resulted in higher 
non- GSE mortgage rates, significantly more restrictive underwriting guidelines and declining 
home prices, all of which worked to slow prepayments in our servicing portfolio. 
 
Our business model has been negatively impacted as our sales channels continue to be disrupted. 
As a result, our earnings were also adversely impacted. If these disruptions continue, or there are 
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other economic events or factors beyond our control, our earnings could continue to be 
negatively impacted. 
 
 
IndyMac Form 8-K, Press Release  May 12, 2008 
 
[Michael W. Perry, IndyMac’s Chairman and CEO stated,] “With respect to profitability, we do 
not expect that Indymac will be able to return to overall profitability until the current decline in 
home prices decelerates. As it is uncertain that this will happen in 2008, we are not currently 
forecasting a return to profitability this year.” 
 
 
IndyMac 1Q 2008 Earnings Conference Call  May 12, 2008 
 
Michael Perry:  … IndyMac has been at ground zero of the credit crunch, and given our 
mortgage banking thrift focus, we've had to grapple with all of the following key issues over the 
past year.  
 
First, an abrupt and unprecedented repricing, widening of credit spreads for all types of mortgage 
related securities and assets even those backed by Fannie, Freddie and Ginny.  
 
Two, a total collapse of the private secondary market for MBS securities and whole loans, in 
particular Alt-A, jumbo and jumbo reverse mortgage loans and securities, our core business from 
1993 to mid-2000.” 
 
Three, an unprecedented and significant decline in national home prices and sales particularly for 
newly constructed homes and also in our home state of California.  
 
Four, the near total collapse of secured funding in the repo and commercial paper markets for 
any mortgage related assets, and material increases in margin requirements on collateral pledged 
to the Federal Home Loan Bank system for advances, and increased competition for deposits by 
many financial institutions as a result.  
 
Five, a significant constriction in our lending guidelines and increase in guarantee fees by both 
GSEs inhibiting our ability to retool our production model and return it to profitability.  
 
And sixth, rapidly increasing non- performing assets and loan repurchase demands from 
secondary market investors, and as a result, the need to establish significant credit reserves for 
these and forecasted future NPAs and charge-offs. While clearly with the benefit of hindsight we 
made mistakes in our lending and mortgage banking activities, so did most major industry 
players, and our losses relative to our loan volumes are one of the lowest in the industry. 
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IndyMac 1Q 2008 Form 10-Q, Management’s Discussion and Analysis May 12, 2008 
 
The unprecedented ongoing disruption in the U.S. housing and mortgage markets continued 
throughout the first quarter of 2008. These negative trends included increased mortgage 
delinquencies and foreclosures, accelerating declines in home prices, and significantly wider 
credit spreads on mortgage- backed securities, and had an adverse impact on our financial results 
this quarter. … [T]hese trends combined with our business model that is solely focused on home 
lending resulted in our recording a net loss of $184 million for the first quarter of 2008... 
 
The significant disruption in credit and housing markets that occurred during 2007 and continued 
this quarter had a materially negative impact on our production results. These disruptions have 
resulted in higher non- GSE mortgage rates, significantly more restrictive underwriting 
guidelines and declining home prices, all of which worked to slow prepayments in our servicing 
portfolio. 
 
The capital markets have taken another turn for the worse with credit spreads widening 
significantly due to disrupted market conditions caused by uncertainty in the U.S. housing and 
mortgage markets, margin calls by Wall Street repo lenders on mortgage real estate investment 
trust and hedge funds, and other economic and financial uncertainties. As a result of this spread 
widening, the value of our MBS portfolio was adversely affected. 
 
 
IndyMac Form 8-K, Stakeholder Letter from Michael W. Perry July 7, 2008 
 
In this very difficult and challenging environment, any of the actions that we take to keep 
Indymac safe and sound unfortunately have negative consequences to some important 
constituency. As we stated in our financial update on May 12, 2008, we have been working with 
our investment bankers to raise additional capital. To- date, we have not been successful with 
these efforts, and, while we will continue these efforts with our bankers and others, we don't 
expect to be able to raise capital until there is more stability and less uncertainty in the housing 
and mortgage markets. 
 
Given the continued downward trend in home prices and a resulting increase in our forecasted 
credit losses and the related downward trend in the pricing of all mortgage related assets in the 
capital markets, especially mortgage- backed securities where we have experienced significant 
rating agency downgrades this quarter, we expect our loss for the second quarter to be larger than 
Q108, but it is difficult at this time to be more precise given the significant uncertainty 
surrounding accounting estimates, fair value accounting and other accounting matters. 
 
In light of the current environment and related deterioration of our financial position since last 
quarter, we have been working closely with our federal banking regulators with respect to the 
actions that they and we must take to meet our mutual goal of keeping Indymac safe and sound 
through this crisis period. In that respect, based on information we have provided to our 
regulators, they have advised us that we are no longer "well capitalized", which we stated on 
May 12 was a possible scenario. 
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