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Michael W. Perry’s Response to SEC Complaint 
 
The Securities and Exchange Commission (SEC) has filed a civil suit against me and a former Indymac 
Chief Financial Officer (and another former Chief Financial Officer settled) today. Essentially, the SEC 
alleges that, during a period from February to May 2008,we violated certain civil securities laws in an 
effort to save Indymac. 
 
It is certainly true that I and others at Indymac did everything we could in an unsuccessful effort to save 
Indymac.  It is not true that we violated any laws or regulations in doing so. 
 
I am proud of our timely, accurate, straightforward, and comprehensive disclosures to shareholders and 
others in all of our SEC filings, but especially those made during the financial crisis of 2007 and 2008. 
 
I think it is important to understand what is not in the SEC’s allegations.  
 
The SEC is not alleging any insider stock selling because there was none.  I did not sell a single share of 
stock since 2005, and, in fact, I made significant stock purchases, in both 2007 and 2008. The SEC also is 
not alleging any inaccuracy in our financial statements, including areas that required significant 
judgment such as loan loss and secondary-market warranty reserves, credit marks on loans, valuation of 
loan servicing rights, and mark-to-market accounting on mortgage securities. In addition, despite an 
incorrect opinion in a Treasury OIG report and in press accounts, the SEC is not alleging that our 
accounting for an $18 million regulatory-approved  capital contribution to the bank (from the holding 
company) as of March 31, 2008, was in any way improper; nor are they contesting that Indymac 
remained a well-capitalized financial institution as of March 31, 2008.  Indymac’s financial statements 
have never been restated for any period in question, and Indymac’s independent auditors’ unqualified 
opinions remain.   
 
After more than two years of investigation, none of the SEC’s allegations relate to issues that were at 
the heart of the financial crisis. The SEC does not question Indymac’s disclosures regarding Indymac’s 
business model as a nonconforming mortgage lender; the quality or quantity of Indymac’s mortgage 
loans; the losses Indymac Bank suffered in 2007 and 2008 as a result of the unprecedented collapse of 
both the housing and mortgage markets; or the “bank only” liquidity crisis caused by a deposit “run” 
that lead to the Bank’s ultimate seizure by the FDIC following the public disclosure of confidential 
information by an elected public official.   
 
If you read the SEC’s complaint carefully, their allegations about liquidity are about holding company 
liquidity. But holding company liquidity was not a cause of our failure. Bank liquidity -- where the SEC 
has no allegations -- was the cause of the FDIC’s seizure of Indymac Bank. 
 
The SEC is not questioning the more than 15 years of timely and accurate public disclosures on my and 
the company’s part, including during most of the financial crisis that was devastating the industry.  
Instead, what the SEC is alleging is that, in their 20/20 hindsight judgment, and during a 90-day period 
from February 2008 to May 2008, some additional information should have been disclosed (or disclosed 
in a different manner) either to Indymac shareholders or to certain sophisticated, institutional investors 
participating in Indymac’s Direct Stock Purchase Plan (these handful of DSPP investors were arbitrage 
players and were shorting Indymac’s stock in roughly the same amount as they were purchasing). I 
would also point out that the SEC has no allegations surrounding our disclosures from May 12, 2008 



 

 

until our seizure by the FDIC on July 11, 2008; including our timely and transparent disclosures about 
deteriorating bank liquidity and the “bank run.”  
 
Even with the benefit of hindsight, I do not believe that SEC’s disclosure issues would have been 
material to shareholders or participants in the DSPP, given the comprehensive disclosures we made to 
investors regarding Indymac’s financial condition and prospects (including significant losses Indymac was 
experiencing), the well known condition of the mortgage and housing markets, and the significant short 
position in Indymac’s stock during this time. The bottom line is that, under these circumstances, any 
investor -- sophisticated or not -- who was purchasing or selling Indymac stock during this period clearly 
understood the nature of this investment, with all the material risks it entailed.   
 
If the types of immaterial disclosure judgment calls at issue here can lead to these kind of charges, then 
the SEC really has the power to come after any public company official in America at any time they wish 
to do so and especially if their business fails (which happens all the time in a free market economy). In 
my opinion, the SEC is substituting their subjective and politicized hindsight judgment, for the judgment 
of an entire senior management team involved in the Sarbanes Oxley disclosure process, the 
independent audit committee of the board of directors, outside legal counsel, and the independent 
auditors. None of these individuals, many of them experts on securities disclosures, ever raised any of 
the disclosure issues the SEC is alleging in their complaint with me. I don’t believe this was the intention 
or spirit of Sarbanes Oxley when it was passed into law by Congress. 
 
Every business leader knows that there are a set of economic conditions or circumstances in which their 
firm would likely not survive. We could not have foreseen nor imagined a worse set of conditions for 
Indymac than those that existed in 2007 and 2008 (and neither did the markets or our regulators). And 
we should not be penalized because we were not on the favored list of institutions that were deemed 
“too-big-to-fail.”  Fed Chairman Bernanke recently said and I concur, “I was not omniscient, I did not see 
this coming.” The Financial Crisis Commission noted in its recent final report that the Fed Chairman 
testified that he believed that 12 of the 13 largest banks in the U.S. would have failed in a matter of 
weeks in the Fall of 2008, without significant government assistance; not to mention previously AAA-
rated Fannie Mae and Freddie Mac, among many others around the world. Indymac received no 
government assistance. 
 
With that said, I regret the losses suffered by investors and others as a result of Indymac’s failure. No 
one has lost more financially or professionally than I.  That being said, the actions I took and the 
decisions I made during my time as Chairman and Chief Executive Officer were always prudent and 
appropriate based on the information available to me at the time. Major and historical macroeconomic 
and systemic events, like this financial crisis, can overwhelm even the strongest and most capable of 
management teams; and Indymac’s management team, despite the aspersions cast by various plaintiffs 
and others, was a strong, capable and honest team. 
 
Finally, while I am concerned about fighting the SEC in this matter given their power and resources, they 
really left me with no reasonable choice.  I made significant efforts, in good-faith, to resolve this matter 
short of litigation, but disappointingly the SEC seemed to have a larger agenda than the facts of my case. 
I am confident that when a judge and jury hears the facts, they will ignore politics and anti-banker 
sentiment, follow the law and reject the SEC’s allegations against me and Indymac’s former Chief 
Financial Officer.   

 


