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Note:  Following additional discussions with the SEC Staff, my lawyers 

submitted a Supplemental Wells Submission on my behalf – on October 1, 2010 – 
providing additional reasons why the SEC should not sue me.  Below is an excerpt from 
that submission, which has been edited slightly for readability and to remove references 
to other IndyMac personnel: 

 
In light of the total mix of information available to investors at the time of 

the disclosures on which the Staff is focused, the record simply does not support the 
theory that Mr. Perry misled investors. Quite the opposite was true -- investors were 
fully aware of the current position of the Bank and the significant hurdles it faced. 

 
I. DSPP Sales Were Not the “Materially” Dilutive Capital Raising Referenced 

in the 2007 10-K. 

The Staff has focused on one sentence of a new risk disclosure in the 2007 
10-K, filed on February 29, 2008, regarding capital raising. The one sentence, which is 
in the middle of the paragraph, says “we may be required to seek additional regulatory 
capital to maintain our capital ratios at the `well capitalized’ level.”  The Staff, which 
never asked Mr. Perry (or any other witness) about the addition of this risk disclosure, 
argues that this risk factor is materially misleading because three days prior to the filing 
of the Form 10-K, IndyMac had started to sell equity through the DSPP. 

A reasonable investor, however, reading the entire risk disclosure in 
conjunction with other publicly available information, would have understood that the 
disclosure focused on the risk that IndyMac would need to engage in some new form of 
materially adverse capital raising activity. The bold and italicized heading for the 
disclosure reads: “We may be required to raise capital at terms that are materially 
adverse to our shareholders” and the sentence immediately after the one the Staff cites 
reiterates that capital raising could be at terms that are “very dilutive to existing 
shareholders.” (Form 10-K, p. 69 (filed February 29, 2008) (Emphasis in the original)). 
Contemporaneous emails suggest the intent behind the disclosure was to warn of a 
possible large dilutive capital raising transaction -- various forms of which were under 
consideration internally at the time -- not to warn about the use of the DSPP. 

Without belaboring points made in prior submissions and discussions, this 
risk disclosure does not amount to a fraudulent disclosure because: (1) it was a new risk 
disclosure intended to address capital raising that was “materially adverse” to 
shareholders; (2) a reasonable investor would not have considered capital raising through 
the DSPP, an activity regularly engaged in by IndyMac, to be the type of “materially” 
dilutive capital raising referenced in this disclosure; and (3) not only did Mr. Perry 
specifically note on several occasions before the DSPP window was opened on February 
26 that capital raising might be necessary, but the market was fully aware by April 3, 
2008, when IndyMac filed a prospectus registering additional shares, that IndyMac had 
been raising capital through the DSPP program. 
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II. Holding Company Cash Position Regularly Fluctuated and Was 
Immaterial. 

 
The Staff has suggested that the inclusion of the cash position of the 

Holding Company in the February 12, 2008 investor presentation was a gauge of its 
materiality.  While disclosing the cash on hand at the Holding Company was new to the 
February 12, 2008 investor presentation, the Staff misinterprets its significance to 
investors.  The Staff argues that the decline in cash available at the Holding Company to 
pay dividends to the Trust Preferred holders (from eight quarters’ worth to three quarters’ 
worth) would have been significant to DSPP purchasers and should have been disclosed 
in the April 3, 2008 prospectus. 

First, as discussed previously, purchasers through the DSPP were 
institutional investors and arbitrage players -- not long-term holders of the stock.  Thus, 
whether IndyMac had eight quarters’ or three quarters’ worth of cash to pay Trust 
Preferred dividends was immaterial to these DSPP investors. 
 

Second, the level of cash at the Holding Company regularly fluctuated 
and was discussed only on February 12 because Mr. Perry wanted to allay concerns that 
the Holding Company’s liabilities could cause liquidity issues.  Mr. Perry clearly 
explained the significance of the Holding Company’s structure in both the investor call 
and the shareholder letter -- the Holding Company had no immediate obligations that 
would have caused it to experience a liquidity crunch -- and this remained true whether 
there were eight quarters’ or three quarters’ worth of cash at the Holding Company. 

Third, during the same presentation that discussed the Holding Company 
cash position, Mr. Perry explained that IndyMac was indefinitely suspending its common 
stock dividend and that IndyMac’s number one priority was to support the Bank’s capital 
ratios. One way of supporting the capital ratios was by downstreaming money from the 
Holding Company to the Bank, as disclosed on the third page of the February 12 investor 
presentation, which stated, “the holding company raised a total of $176 million of 
common equity and trust preferred securities and contributed the proceeds to the Bank 
during 2007.”  Given the suspension of the common stock dividend and the knowledge 
that cash from the Holding Company was regularly downstreamed to support the Bank, 
no reasonable investor would have: (1) expected the cash levels at the Holding Company 
to have remained constant, or (2) been unaware that, at some point, suspension of the 
Trust Preferred dividends was a possibility. 
 

Again, the total mix of information negates both the materiality to investors 
of the amount of cash at the Holding Company as well as any notion of scienter on behalf 
of Mr. Perry. 

 
III. IndyMac Disclosed Adequately the Purpose of DSPP Sales. 

The Staff has suggested that IndyMac should have disclosed to investors, 
in late February 2008, that its stock sales through the DSPP were intended to support 
the safety and soundness of the Bank.  This fact, however, was made plain by 
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IndyMac’s existing disclosures, and no additional statement to the market was 
necessary. 
 

IndyMac’s DSPP sales in February 2008 were made pursuant to a 
Prospectus filed on October 11, 2007.  In its October 1 l, 2007 Prospectus, IndyMac 
stated that proceeds from DSPP sales would be used “for general corporate purposes, 
including investment in our subsidiaries.”  Nothing that occurred between the date of the 
Prospectus and the end of February 2008 worked an “extreme or radical change in the 
continuing validity of that initial statement,” as would have been necessary to trigger any 
potential duty to update. See, e.g., United States v. Schiff, 602 F.3d 152, 170 (3d Cir. 
2010).  Indeed, by contributing capital to the Bank, the Holding Company continued to 
use funds raised through the DSPP for precisely the purpose identified in the October 11, 
2007 Prospectus, i.e., “investment in [its] subsidiaries.” 
 

Moreover, IndyMac repeatedly made more specific disclosures regarding 
the purpose of the DSPP.  Throughout 2007 and 2008, IndyMac informed investors 
that stock sales -- including sales through the DSPP -- were intended to support the 
Bank and specifically were intended to bolster the Bank’s capital ratios. 

For example, IndyMac’s November 6, 2007 Press Release directly tied 
DSPP sales to the safety and soundness of the Bank. In announcing IndyMac’s third 
quarter 2007 loss of over $200 million, Mr. Perry emphasized that “safety and soundness 
is our highest priority during these challenging times.”  The very next sentence went on 
to describe the Bank’s capital position by saying the company “raised $644 million of 
equity capital in 2007 alone, enabling us to finish the quarter with Tier I core and total 
risk-based capital ratios . . . above the ‘well-capitalized’ regulatory levels.” (Emphases 
added.)  In other words, the Bank was “able” to remain well capitalized because Bancorp 
“raised $644 million of equity capital in 2007.”  This $644 million of equity capital 
included over $144 million of equity capital raised through the DSPP. Thus, the press 
release unmistakably informed investors that DSPP sales were intended to keep the Bank 
well capitalized. 

IndyMac reiterated the importance of its capital raising efforts in its Form 
8-K filed on December 6, 2007, where Mr. Perry, in response to a shareholder 
suggestion that IndyMac repurchase shares, stated that “maintaining strong capital and 
liquidity levels is paramount.  So . . . we are looking to raise additional capital right 
now.”  (Emphasis added.)  After reading this statement, no reasonable investor would 
have believed that IndyMac’s capital raising efforts were intended for any purpose other 
than to support the Bank’s capital ratios. 

Finally, just two weeks before the DSPP sales focused on by the Staff, 
IndyMac again made plain that capital raised through the DSPP was used to support the 
Bank, and specifically, to keep the Bank “well-capitalized.”  In the February 12, 2008 
earnings release and investor presentation, the link between capital raising, including 
through the DSPP, and maintaining the Bank’s well-capitalized status is clearly 
disclosed.  Indeed, the subheading of the February 12 release was “Raised $676 Million 
in Equity Capital in 2007 and Remains `Well Capitalized.”  This subheading drew an 
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explicit and unmistakable link between “equity capital raising” and “remaining `well 
capitalized.”  The text of the release said, “[o]ur capital levels continue to exceed the 
levels defined as `well capitalized’ by our regulators by virtue of the fact that IndyMac . 
. . raised $676 million of equity capital in 2007.”  (Emphases added).  Moreover, the 
third slide of the investor presentation specifically disclosed that the $176 million raised 
through the DSPP in 2007 was contributed from the Holding Company down to the 
Bank. 
 

In light of these clear disclosures, there can be no serious argument that 
investors did not know that the proceeds of the DSPP sales were used to support the 
Bank’s capital ratios. No updated or additional disclosure was necessary in light of the 
available information. 
 
IV. The Record Does Not Support a Finding of Scienter. 

As explained in detail in prior submissions, the facts here belie any claim 
of intent to deceive or deliberate recklessness.  While there are many reasons why it 
would be extremely difficult, if not impossible, for the SEC to prove scienter in this 
case, we wanted to take this opportunity to highlight several key points: 
 

1. No One Even Considered the Disclosures Now Proposed by the Staff. 
After more than two years of investigation, the Staff has found no evidence whatsoever 
that any additional disclosures were suggested and rejected by Mr. Perry or that the 
Staff’s preferred disclosures were even considered.  For example, none of the scores of 
senior managers and other key accounting, legal, and finance personnel involved in 
IndyMac’s extensive Sarbanes-Oxley certification process ever brought to Mr. Perry’s 
attention any of the details the Staff now alleges should have been disclosed.  In short, 
the disclosures proposed now by the Staff with 20/20 hindsight were never “the subject 
of substantive attention during meetings attended by [Mr. Perry] relating to the 
company’s disclosures.”  See Pl.’s Mem. in Resp. to Ct.’s Aug. 17, 2010 Order, filed 
Sept. 8, 2010, at 4, SEC v. Citigroup, Inc., No. 10-cv-1277-ESH (D.D.C.).  Accordingly, 
“the evidence d[oes] not warrant the assertion of scienter-based claims under Section 
10(b) of the Exchange Act or other scienter-based provisions of the federal securities 
laws.”  Id. at 4-5. 

2. Ernst& Young and OTS Approval Preclude Any Showing of Scienter. 
IndyMac’s accounting for the May 2008 capital contribution from the Holding Company 
to the Bank and the disclosures regarding subprime double risk-weighting were 
expressly approved by Ernst & Young and OTS.  This approval negates any potential 
inference of scienter as to these statements and omissions.1 See, e.g., In re REMEC Inc. 

                                                           
1 Notably, the Staff is not questioning IndyMac’s accounting for the $18 million 
receivable.  Indymac’s accounting of the $18 million receivable from the Holding 
Company to the Bank was properly accounted for under GAAP and was approved, in 
advance, by both the OTS and its auditors Ernst & Young.  It was also reviewed with the 
Audit Committee of the Board of Directors and outside counsel prior to the Q108 10-Q 
being filed. 
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Sec. Litig., 702 F. Supp. 2d 1202, 1245 (S.D. Cal. 2010); In re Cirrus Logic Sec. Litig., 
946 F. Supp. 1446, 1465 (N.D. Cal. 1996). 

3.  Stock Purchases Preclude Any Showing of Scienter.  Mr. Perry did not 
sell a single share of IndyMac stock during the relevant time period.  Instead, Mr. Perry 
actually purchased stock, twice, investing more than $3.6 million in the Company at the 
height of the supposed fraud. (See Feb. 19, 2008 Form 4; Mar. 23, 2007 Form 4).  These 
purchases -- clear evidence of Mr. Perry’s belief in IndyMac’s ability to weather the 
financial crisis -- are “wholly inconsistent with fraudulent intent” to deceive 
shareholders.  See Malin v. XL Capital Ltd., 499 F. Supp. 2d 117, 152 (D. Conn. 2007) 
(quoting In re Bristol-Myers Squibb Sec. Litig., 312 F. Supp. 2d 549, 561 (S.D.N.Y. 
2004)) (collecting cases); see also In re Worlds of Wonder Sec. Litig., 35 F.3d 1407, 
1424-25 (9th Cir. 1994). 

4.  Approach to Disclosure Issues Negates Any Inference of Scienter.  The 
SEC’s allegations of scienter are wholly at odds with Mr. Perry’s indisputably open and 
transparent management style.  As Ernst & Young noted, Mr. Perry consistently updated 
OTS on “all significant developments at IndyMac, positive or adverse,” (Ernst & Young 
Q1 2008 Review).  In addition, Mr. Perry displayed remarkable candor in 
communications with investors, stating, among other things, that IndyMac was “in the 
eye of [the] storm” (Dec. 6, 2007 Response to Shareholder Suggestion), and that Mr. 
Perry took “full responsibility for the mistakes that [IndyMac) made” during 2007. (2007 
Shareholder Letter at 1).  This kind of openness and willingness to admit shortcomings is 
entirely inconsistent with a charge of scienter.   

In sum, this is not a fraud case. The SEC will not be able to prove that Mr. 
Perry intended to deceive anybody, because he did not. 

CONCLUSION 
 

We hope that this submission more directly addresses some of the concerns 
raised during our meetings with the Staff, and we respectfully reiterate that the Staff 
should not recommend, nor should the Commission authorize, an enforcement action 
against Mr. Perry. 

 

 


